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Message from the Minister 


tis my pleasure to submit to Parliament the second annual report 
of the Minister of Justice regarding applications for ministerial review 
(miscarriages of justice) under Part XXI.1 of the Criminal Code. 


Canadians can be rightfully proud and confident that they have one of 

the best criminal justice systems in the world. Our system includes many 
safeguards to ensure that an accused person receives a fair trial, from the 
Canadian Charter of Rights and Freedoms to a comprehensive and effective 
system of appellate review of criminal convictions. Nevertheless, as the 
Supreme Court of Canada recently noted in United States of Americav. Burns, 
continuing disclosures of miscarriages of justice in Canada and elsewhere 
“provide tragic testimony to the fallibility of the legal system, despite its 
elaborate safeguards for the protection of the innocent.” 


Miscarriages of justice undermine public confidence in the criminal justice 
system if they are not effectively remedied. In 2002 Canada responded to 
concerns about its system for reviewing possible miscarriages of justice with 
changes to the law and subsequent non-legislative changes to improve the 
system. A person who seeks a review of his or her conviction on the grounds 
of a miscarriage of justice can be assured that the review will be conducted 
in a thorough, objective and independent manner. 


The Government of Canada is committed to ensuring that miscarriages of 
justice are rectified and public confidence in our criminal justice system is 
maintained at the highest level. 


Irwin Cotler 
Minister of Justice 


Introduction 


nder Canadian law, the federal Minister of Justice has the legal authority 

to review a criminal conviction on the basis that there may have been 

a miscarriage of justice. The Minister has had that power in one form 
or another since 1892. The conviction review process is initiated when a person 
submits an application for ministerial review (miscarriages of justice) — also 
known as a “conviction review application.” 


The application for ministerial review must be supported by “new matters of 
significance” — usually important new information or evidence. If the Minister 
is satisfied that those matters provide a reasonable basis to conclude that a 
miscarriage of justice likely occurred, the Minister may grant the convicted 
person a remedy — a referral of the case to the court of appeal to be heard as 

a new appeal or a direction for a new trial. 


Pursuant to section 696.5 of the Criminal Code, the Minister of Justice is 
required to submit an annual report to Parliament regarding applications 
for ministerial review (miscarriages of justice) within six months of the end 
of the fiscal year. 


The first such report was submitted in September 2003. This is the second 
annual report of the Minister of Justice, and it covers the period April 1, 2003, 
to March 31, 2004. Under the regulations, the Minister's annual report must 
address the following matters: 


@ the number of applications for ministerial review made to the Minister; 

@ the number of applications that have been abandoned or that are incomplete; 
@ the number of applications that are at the preliminary assessment stage; 

m@ the number of decisions that the Minister has made; and 

@ any other information that the Minister considers appropriate. 


This report summarizes the history of the Minister’s power to review criminal 
convictions, describes the role of the federal Department of Justice in such 
reviews, outlines how the criminal conviction review process works, provides 
the statistical information required by the regulations, considers a variety of 
emerging issues, and describes developments expected in the coming year. 


The appendices provide further useful information including the governing 
legislation, the regulations, an organizational chart, a conviction review 
process chart, and information about how to contact the Criminal Conviction 
Review Group. 


Addressing Possible 
Miscatriages of Justice 


History of the Power to Review Criminal Convictions 


Historically, at common law the only power to revisit a criminal conviction 
was found in the “Royal Prerogative of Mercy.” When Canada’s Criminal Code 
was enacted in 1892, it recognized the potential for miscarriages of justice 
and provided a legislative remedy by codifying one aspect of the Prerogative. 
The original section 748 allowed the Minister of Justice to direct a new trial 
where the Minister entertained a doubt as to whether a person ought to have 
been convicted. 


Over the years, the Minister’s power underwent various legislative changes, 
culminating in 1968 in the former section 690 of the Criminal Code. This 
section remained in effect for more than thirty years, until it was revised 
and replaced in 2002. Prior to the 2002 amendments to the Criminal Code, 
section 690 read as follows: 


690. The Minister of Justice may, upon an application for the mercy of the 
Crown by or on behalf of a person who has been convicted in proceedings 
by indictment or who has been sentenced to preventive detention under 
Part XXIV, 


(a) direct, by order in writing, a new trial or, in the case of a person 
under sentence of preventive detention, a new hearing, before any 
court that he thinks proper, if after inquiry he is satisfied that in the 
circumstances a new trial or hearing, as the case may be, should 

be directed; 


(b) refer the matter at any time to the court of appeal for hearing 
and determination by that court as if it were an appeal by the 
convicted person or the person under sentence of preventive 
detention, as the case may be; or 


(c) refer to the court of appeal at any time, for its opinion, any 
question on which he desires the assistance of that court, and 
the court shall furnish its opinion accordingly. 


Reforming the Conviction Review Process 


During the last two decades, there have been several high-profile cases 
involving miscarriages of justice in Canada. A number of these cases were 
the subject of public inquiries. Although many of the miscarriages of justice 
in question were often discovered and dealt with before a conviction review 
application was ever submitted to the Minister of Justice, the conviction 
review process under section 690 of the Criminal Code came under scrutiny 
and was subject to criticism. 


The Government of Canada decided to examine the process further and 
consider whether reforms were required. In October 1998, the Minister 
of Justice released a consultation paper, entitled Addressing Miscarriages 
of Justice: Reform Possibilities for Section 690 of the Criminal Code, which 
examined the conviction review process and discussed possible options 
for reform. The consultation paper was widely circulated. 


From the submissions received, as well as other contributions from legal 
experts and interest groups, it was possible to identify several reform options 
for more detailed consideration. These options ranged from the creation of 
a separate agency to review criminal convictions, similar to the Criminal 
Cases Review Commission in the United Kingdom (a change long advocated 
by some critics of the old review process), to the elimination of section 690 
altogether with a proposed broadening of the scope of appellate review. 


After this broad consultation, a decision was arrived at whereby the federal 
Minister of Justice would retain the power to review criminal convictions, but 
legislative changes would be made to improve the process. These changes, 
known as the “reform model”, represented a compromise position between 

a separate review agency similar to the United Kingdom model and the status 
quo under section 690 of the Criminal Code. The reform model had the full 
support of the provincial and territorial Attorneys General and Ministers 

of Justice. The Government of Canada then proceeded with legislative and 
non-legislative changes to implement the reform model. 


Changes to the Criminal Code 


In June 2002, Parliament amended the criminal conviction review provisions 
in the Criminal Code. Section 690 of the Criminal Code was repealed and 
replaced by a number of new provisions, the current sections 696.1 to 696.6 
(Appendix 1). These new provisions, along with complementary regulations 
(Appendix 2), came into force on November 25, 2002. Under the changes 

to the law, a conviction review application became formally known as an 
“application for ministerial review (miscarriages of justice).” 


The changes to the law improved the process by: 


@ including clear guidelines as to when a person is eligible for a conviction 
review; 

@ providing a straightforward application form and clear direction on 
the information and documents needed to support an application; 


™@ describing the various stages in the conviction review process; 
™@ specifying the criteria the Minister must consider in deciding whether 
a remedy should be granted; 


™@ expanding the category of offences for which a conviction review is 
available to include not only indictable offences but also summary 
conviction offences; 


M@ giving those investigating applications on behalf of the Minister 
the authority to compel the production of documents as well as the 
appearance and testimony of witnesses; and 


@ requiring the Minister to submit an annual report to Parliament 
on conviction reviews. 


Criminal Conviction Review Group 


The Criminal Conviction Review Group (CCRG) is a separate unit of the 
federal Department of Justice. Lawyers employed by the CCRG review 
applications for ministerial review and provide advice to the Minister on 
how the applications should be decided. 


Prior to 1993, conviction review applications were being evaluated on 

an ad hoc basis by lawyers who worked in the prosecution service of the 
Department of Justice. This approach was subject to the criticism that 
the conviction reviews took too long and that the lawyers conducting the 
reviews lacked expertise and impartiality. 


As a result of this study, a decision was made to form the CCRG, a separate 
unit of lawyers dedicated to conducting conviction reviews on a full-time 
basis. In addition, responsibility for conviction reviews was moved from 

the prosecution service to the criminal law policy branch of the Department. 
Under the new arrangement, CCRG lawyers reported through the Assistant 
Deputy Minister responsible for criminal law policy, rather than through 

the Assistant Deputy Attorney General in charge of federal prosecutions. 

In this manner, all responsibility for conviction reviews was removed from 
the Attorney General function within the Department of Justice. 


Following the legislative changes in 2002, various structural changes were 
made to enhance the arm’s length relationship between the CCRG and the 
Department. First, the CCRG was physically moved from its office space 
within the Department of Justice Headquarters to a separate location within 
the City of Ottawa. Second, the path by which the legal advice and other 
material prepared by CCRG lawyers passes to the Minister was simplified and 
made more direct. Rather than formally passing through another branch of 
the Department, advice passes from the CCRG to the Minister through the 
Deputy Minister’s office. Third, the CCRG was removed from the criminal law 
policy branch, and arrangements were made to provide administration and 
support services to the CCRG through the Department’s corporate services 
branch. Fourth, the position of Special Advisor was created to oversee the 
conviction review process and give the Minister advice on applications for 
ministerial review that would be independent of that given by the CCRG. 

The role of the Special Advisor is discussed in greater detail below. 


Staff, Administration and Facilities 


The CCRG presently consists of five criminal lawyers and two support staff, all 
of whom are permanent employees of the Department. The senior counsel is 
responsible for the overall management and administration of the CCRG. The 
Group's lawyers have five main responsibilities: 


@ liaising with applicants, their lawyers, agents of the provincial attorneys 
general, the police and various other stakeholders; 


™ reviewing applications for ministerial review and conducting preliminary 
assessments; 


™@ conducting investigations where warranted; 


™@ compiling the findings of their investigations into an investigation report; 
and 


@ providing candid, objective and independent legal advice to the Minister 
regarding the disposition of applications for ministerial review. 


At the beginning of the reporting period, three full-time lawyers were employed 
at the CCRG. By the end of the reporting period, the full-time iegal staff 
expanded to five with the addition of a fourth lawyer in July 2003 and a fifth 
in February 2004. 


During the year covered by this report, CCRG lawyers have attended continuing 
legal education and other professional development pertaining to criminal 
law and other matters including the Federation of Law Societies National 
Criminal Law Program as well as relevant Departmental programs. Support 
staff attended relevant training and professional development programs as well. 


In August 2003 the CCRG moved out of its offices in the Department of Justice 
Headquarters into temporary office space elsewhere in Ottawa, and from 
there into its permanent offices in November 2003. The new location is an 
office building in downtown Ottawa which has a mixture of government 

and private sector tenants. No other Department of Justice operations are 
located in this building. The facility has office space for the Special Advisor, 
up to nine lawyers or other professional staff, and two support staff. 


The CCRG has its own reference library on site, but it also has access to the 
large holdings of the departmental library a short distance away. Information 
technology (IT) support is provided to the CCRG by the Department. 


Effective April 1, 2004, new administrative and support arrangements were 
put in place for the CCRG. Funding, as well as administration and support 
services, are now provided to the CCRG through the Department’s corporate 
services branch rather than through the criminal law policy branch. 


The Special Advisor to the Minister 


In November 2003 Bernard Grenier, a retired judge of the Court of Quebec 
with more than two decades of distinguished experience on the bench, was 
appointed as the first Special Advisor to the Minister on applications for 
ministerial review. 


The Special Advisor's position is an independent one. He is neither a member 
of the public service of Canada nor an employee of the Department of Justice. 
The Special Advisor is appointed from outside of the Department of Justice and 
public service by means of an order-in-council of the Government of Canada. 


While the Special Advisor’s main role is to make recommendations to the 
Minister once an investigation is complete, it is equally important that he 
oversee all stages of the conviction review process, including the preliminary 
assessment stage where applications may be screened out. The Special 
Advisor's involvement ensures that all stages of the review are complete, 
fair, and transparent. 


For example, the Special Advisor may request that additional information be 
collected or existing information be clarified before an application is screened 
out at the preliminary assessment stage. The Special Advisor may insist that a 
particular application not be screened out but be permitted to proceed to the 
investigation stage. 


At the investigation stage, the Special Advisor’s role may include providing 
advice and guidance to a CCRG lawyer or seeking clarification of issues. 
Nevertheless, CCRG lawyers, or the appointed agents, remain responsible 
for conducting the investigation and are expected to provide candid and 
independent advice to the Minister along with the investigation report. The 
Special Advisor reviews the investigation report and any appended material, 
as well as the legal advice and recommendations of the investigating lawyer. 


Given the independence of the position, the Special Advisor may or may not 
agree with the advice and recommendations of the CCRG. He may therefore 
choose to provide his own advice and recommendations to the Minister that 
differs from that of the CCRG. 


The involvement of the Special Advisor, in concert with the arm’s length 
relationship between the CCRG and the Department of Justice, ensures 
that the conviction review process is independent. The independence of 
the process is essential to its credibility. 


Delegation of Investigative Powers 


Under the section 690 conviction review process, there was no legal procedure 
to require witnesses to provide information or produce relevant documents. 
The investigation process was dependant upon the voluntary cooperation of 
witnesses. This circumstance was seen as a weakness in the conviction review 
process, since information and documents in the possession of a reluctant or 
uncooperative witness could not be obtained. 


This weakness in the section 690 conviction review process was corrected 

by the amendments to the Criminal Code. Pursuant to section 696.2 of the 
Criminal Code, the Minister now has the powers of a commissioner under the 
Inquiries Act to investigate an application for ministerial review.' In practical 
terms, the Minister has the power to: 


@ subpoena a witness; 


™@ require a witness to answer questions and give evidence, orally or in 
writing, under oath or solemn affirmation; and 


™ require a witness to produce documents or other things that may be 
relevant to an investigation. 


As a practical matter, the Minister is not involved in the investigation of appli- 
cations for ministerial review. Such investigations are carried out on his behalf 
by CCRG lawyers or outside agents of the Department where appropriate (e.g., 
where there may be conflicts of interest). Subsection 696.2 (3) of the Criminal 
Code allows the Minister to delegate his powers of investigation to a lawyer, 
retired judge or other qualified individual. 


Since the amendments to the Criminal Code came into force on November 25, 
2002, the Minister has delegated his powers of investigation on three occasions 
where circumstances dictated that the thorough investigation of an application 
for ministerial review would require the use of those powers. In those three 
cases, subpoena powers were used to require witnesses to attend and give 
evidence. Two of those delegations were made during the period covered by 
this report. 


' See the Inquiries Act, R.S.C. 1985, ss. 4-5. 
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Communications and Outreach 


The CCRG’s communications strategy focuses on: 


@ facilitating easy communication with CCRG; 
@ promoting awareness and understanding of the conviction review process; 


® providing timely and accurate information on the conviction review 
process to applicants and interested parties; and 


@ developing an appropriate working relationship with stakeholders. 


Applicants, interested parties and stakeholders are encouraged to 
communicate with CCRG in writing. Correspondence and inquiries 

in writing may be forwarded to the Minister of Justice, Criminal Conviction 
Review Group, 284 Wellington Street, (222 Queen, 11" Floor), Ottawa, 
Ontario, K1A 0H8. Initial contact with the CCRG may also be made by e-mail 
to “ccrg.inquiries@justice.gc.ca”. Once initial contact is made by mail or 
e-mail, arrangements can be made for communication by telephone or other 
electronic means. Replies to inquiries forwarded to the Minister regarding 
the application process or about specific conviction review applications are 
prepared by the CCRG. 


In an effort to provide accurate information about the conviction review 
process to applicants and interested parties, the CCRG produced an 

updated information booklet entitled Applying For A Conviction Review. 

The information booklet is a step-by-step guide to preparing and submitting 
an application for ministerial review. The booklet contains all the forms 
required for an application. The CCRG will provide a copy of Applying For 

A Conviction Review to a potential applicant or interested party who requests 
one. The booklet is also available on the CCRG web site 
(http://canada.justice.gc.ca/en/ps/ccr/index.html). 


The CCRG web site can be accessed via the Department of Justice Canada 
web site (http://canada.justice.gc.ca/en/index.html), under “Programs and 
Services.” The CCRG web site provides access to the information booklet, 
annual reports, relevant news releases, legislation and other information. 


To promote awareness and understanding of the conviction review process, 
the CCRG provides presentations or lectures subject to availability, resources 
and operational requirements. 


The CCRG has also taken steps to develop appropriate working relationships 
with various stakeholders including the courts, provincial attorneys general 
and other organizations such as the Association in Defence of the Wrongly 
Convicted (AIDWYC). 


Emerging Issues 


In the year covered by this report, a number of issues have emerged in 
the courts that are relevant to applications for ministerial review. These 
issues include: 


m@ the granting of bail to an applicant pending the Minister's decision; 
and 


m@ the effect of the Crown's failure to disclose information during 
a criminal case. 


On July 21, 2003, Romeo Phillion became the first applicant for a ministerial 
review to be granted bail pending the Minister’s decision. In R. v. Phillion,? 
Justice Watt of the Ontario Superior Court of Justice ruled that on both 
constitutional and common law grounds the court had jurisdiction to order 
the release of an applicant pending the decision of the Minister regarding an 
application for ministerial review. Justice Watt accepted that the conditions 
precedent for release are the following: 


™@ the application for ministerial review is not frivolous; 


@ the applicant will surrender himself into custody according to the terms 
of the order; and 


™@ the applicant’s detention is not necessary in the public interest. 


James Driskell became the second person in Canadian legal history to be 
released on bail pending the Minister’s decision in late 2003. Nevertheless, in 
R.v. Driskell? Justice Scurfield of the Manitoba Court of Queen's Bench ruled 
that the standard for release pending the Minister's decision is high: 


In conclusion, it is always difficult and often unwise to define a standard 

in absolute terms. Suffice it to say that at a preliminary stage in the process 
of a section 696.1 application, an applicant clearly meets the standard to 
be considered for interim release when he establishes on a balance of 
probabilities that there is new, reliable evidence that is sufficiently material 
to raise very serious concerns as to the reliability of the original conviction. 
Once that standard has been met, before ordering interim release, the court 
should still consider whether it is probable that the particular applicant 
will surrender himself into custody if required to do so, or whether he 
generally presents a danger to public safety. 


In the Phillion and Driskell cases, the federal Department of Justice did 

not respond to or take a position regarding the application for bail pending 
the Minister’s decision. In each case, the provincial attorney general took 
responsibility for responding to the application for bail. Neither decision 
was appealed. 


In Taillefer v. The Queen* a unanimous Supreme Court of Canada held that, 
prior to the adoption of the Canadian Charter of Rights and Freedoms, the 
Crown already had a common law duty to disclose all relevant evidence 

to the defence, whether favourable to the accused or not. This duty had been 
recognized as a component of the accused's right to a fair trial and to make 
full answer and defence. 


? [2003] O.J. No. 3422 (S.C_J.) 
3 [2004] M.J. No. 7 (Q.B.). 
*(2003), 179'C.C.C. (3d) 353. (S-C.C.). 
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The Court went on to give guidance regarding the potential impact of the 
Crown’s failure to disclose. To establish that a failure to disclose amounts to 
an infringement of the right to make full answer and defence, the accused 
must show that there was a reasonable possibility that it affected the outcome 
at trial or the overall fairness of the trial process (the Dixon test). This is a less 
stringent standard than the traditional test for the admission of fresh evidence 
that requires the new evidence to be such that it could reasonably be expected 
to have affected the result of the trial (the Palmer test). In other words, the 
traditional test for the admission of fresh evidence requires the accused to 
show that the undisclosed fresh evidence probably affected the result of the 
trial, whereas the Dixon test requires the accused to show only a reasonable 
possibility that it affected the outcome of the trial or the overall fairness of 

the trial process. 


As miscarriages of justice sometimes involve a failure to disclose, the Supreme 
Court of Canada’s analysis in Taillefer will be of relevance to applications for 
ministerial review involving the Crown’s failure to disclose. 


The Year Ahead 


The CCRG continues to work hard to process applications for ministerial 
review in a thorough a timely manner. A number of applications are expected 
to make their way to the Minister in 2004-2005 for a decision. For example, 

in 2004 the Minister rendered a decision and granted the remedy of a new trial 
in the application of Rodney Cain. 


How the Conviction Review 
Process Works 


he Criminal Code gives the Minister of Justice the power to review 
Als: conviction under a federal law to determine whether there may 

have been a miscatriage of justice, or what is often called a “wrongful 
conviction.” If the Minister is satisfied that there is a reasonable basis to 
conclude that a miscarriage of justice likely occurred, the Minister has the 
authority to order a new trial or refer the matter to the court of appeal for 
the province or the territory in question. 


When an innocent person is found guilty of a criminal offence, there has 
clearly been a miscarriage of justice. However, a miscarriage of justice can 
also occur as a result of errors or irregularities in the criminal proceedings 
that deprive a person of a fair trial. Thus, the Minister’s decision that there 

is a reasonable basis to conclude that a miscarriage of justice likely occurred 
in acase does not amount to a declaration that the convicted person is 
innocent. Rather, such a decision leads to a case being returned to the judicial 
system where the issue of guilt is determined by the courts according to law. 


Applying for a Conviction Review 


The conviction review process requires an applicant to submit a formal 
application form and a number of supporting documents. Under the previous 
section 690 process, a conviction review could be initiated by a simple request 
in writing. Time and effort was often needlessly wasted in obtaining the parti- 
culars of an application and supporting documents before a conviction review 
could proceed. 


The requirements for a completed application, as well as a description of the 
various steps in the application process, are set out in detail in the updated 
information booklet, Applying For A Conviction Review. A copy of the booklet is 
forwarded to each applicant and to any person who inquires about submitting 
an application for ministerial review. A copy of the booklet is also available 
on-line at the CCRG Web site (http: //canada.justice.gc.ca/en/ps/ccr/index.html) 
and, in many circumstances, from corrections authorities. 


Anyone convicted of an offence under a federal law or regulation may apply 
for a conviction review. For example, a person who has been convicted under 
the Criminal Code or the Controlled Drugs and Substances Actis eligible to apply 
for a conviction review. Convictions for indictable and summary conviction 
offences are both eligible for review. A person found to be a dangerous 
offender or a long-term offender under the Criminal Code may also apply for 
a conviction review. However, an application for ministerial review will not 
be accepted until the applicant has exhausted all available rights of appeal. 


Judicial review and appeals to higher courts are the usual ways to correct 
legal errors and miscarriages of justice. Indeed, the Criminal Code specifically 
allows an appeal court to overturn a conviction on the ground that there has 
been a miscarriage of justice. Convicted persons are therefore expected to 
appeal their convictions where there are suitable grounds to do so. 
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A conviction review by the Minister of Justice is not a substitute for, or 
alternative to, a judicial review or an appeal of a conviction. This point needs 
to be emphasized, since it is sometimes misunderstood. A conviction review 
application is not meant to be another level of appeal or a mechanism that 
allows the Minister of Justice to take the same evidence and arguments 
presented to the courts, and to second-guess a decision rendered by those 
courts or to substitute his or her own judgment. 


An application for ministerial review must be supported by “new matters of 
significance” — generally new information, evidence or arguments that were 
not presented to the courts or considered by the Minister on a prior application. 
Only new matters of significance will put the Minister in a position to determine 
whether there is a reasonable basis to conclude that a miscarriage of justice 
likely occurred. 


Although it is not required, applicants are encouraged to seek the assistance 
of a lawyer or organizations specializing in wrongful conviction issues such 
as the Association in Defence of the Wrongfully Convicted (AIDWYC) or the 
Innocence Project. Experience has shown that applicants who obtain legal 
advice are generally better able to identify legal issues and important infor- 
mation in support of their applications. A well-presented and properly 
supported application for ministerial review will have the greatest prospect 
of success. 


Guiding Principles 


A number of basic principles guide the CCRG in its review of applications for 
ministerial review. The conviction review process is animated by an approach 
that is: 


@ Independent: The independence of the conviction review process is 
supported by the arm’s length relationship between the CCRG and the 
Department of Justice, the involvement of the Special Advisor and the 
ethical obligation of all CCRG lawyers to provide candid, objective and 
independent advice to their client — the Minister of Justice. 


@ Impartial: Where the CCRG has a conflict of interest, an application for 
ministerial review will be referred to a lawyer outside of the Department 
of Justice (i.e., an agent) for review. That outside lawyer will provide advice 
to the Minister rather than a CCRG lawyer. For example, cases that were 
prosecuted by Department of Justice lawyers (e.g., drug cases or criminal 
cases in the Yukon, Northwest Territories and Nunavut) are referred to 
outside lawyers. In most criminal cases, the prosecutions are conducted 
by provincial attorneys general. No conflict of interest exists in such cases. 
The CCRG will remain fair and impartial in its approach to an application 
as between the applicant and the provincial attorney general. 


@ Thorough: Each application for ministerial review will receive thorough 
and meaningful consideration. Those that are supported by new matters 
of significance will proceed to the investigation stage of the conviction 
review process. Those that are not so supported will be screened out, 
and the applicants will be given reasons in writing for that decision. The 
CCRG conducts a thorough investigation of all application and will, where 
warranted, use the substantial powers of investigation that are available 
(e.g., subpoena) to require the production of information or documents. 
At the decision stage of the process, the applicant will be provided with 
reasons in writing for the Minister’s decision. 


@ Non-adversarial: The CCRG gathers information during its investigations 
in a neutral and non-adversarial fashion. The emphasis is on determining 
whether the information in support of an application can be verified. 


m@ Objective: CCRG lawyers provide objective advice and recommendations 
to the Minister based on the facts, the law and any other relevant 
considerations. 


@ Transparent: The CCRG is dedicated to an open and transparent 
conviction review process, subject to legitimate privacy interests. 


m Accountable: The CCRG is accountable for the performance of its 
responsibilities to the Minister, through the Deputy Minister’s office. 


All reasonable efforts are made to process and review each application 
as quickly as possible. However, priority is generally given to those matters 
where the applicant is in custody serving a sentence of imprisonment. 


Stages of the Review 


There are four stages in the review process: preliminary assessment; 
investigation; preparation of an investigation report; and the decision 
by the Minister. 


Preliminary Assessment 


When an application for ministerial review is received, the first task is to 
ensure that the required application form has been properly completed and 
the necessary supporting documents have been provided. Once the application 
is complete, a CCRG lawyer conducts a preliminary assessment to determine 
whether it merits further investigation — notably, whether the application 
presents new matters of significance that were not available at trial or on 
appeal and that could have affected the outcome or fairness of the trial. 


If the application does not present new matters of significance, it will be 
screened out. The Special Advisor reviews the decision to screen out an 
application at the preliminary assessment stage. The Special Advisor may 
disagree with the decision to screen out the application and require the 
matter to proceed to the investigation stage. 


Where an application is screened out at the preliminary assessment stage, 
the applicant is informed in writing that the matter will not proceed to the 
investigation stage and the reasons for that decision. The applicant has 
one year to provide further information in support of the application for 
ministerial review. 
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Investigation 

The investigation is conducted by a CCRG lawyer and is a process of attempting 
to verify the information in support of the application. Depending on the type 
of information provided by the applicant, the investigation could involve any 
of the following: 


@ interviewing or examining witnesses to clarify or verify the information in 
the application; 


M@ carrying out scientific tests (e.g. DNA testing); 

® obtaining other assessments from forensic and social science specialists 
(e.g. polygraph examinations); 

®@ consulting police agencies, prosecutors and defence lawyers who were 
involved in the original prosecution and/or appeals; or 


@ obtaining other relevant personal information and documentation 
(e.g. Correctional Service of Canada file). 


The time required for the investigation depends on the complexity of the 
application and the availability of evidence. 


Investigation Report 


The results and findings of the investigation are compiled in an investigation 
report. The investigation report will summarize the facts derived from the 
judicial record and will address if, or the extent to which, the new information 
in support of the application has been verified. The investigation report is sent 
to the applicant with a request for comments. 


When the applicant’s comments, if any, have been received — and any further 
investigation they might merit has been completed — the final version of the 
investigation report is prepared. The investigating lawyer then prepares 
written advice and recommendations for the Minister. 


The Special Advisor reviews the investigation report, final comments of the 
applicant and advice prepared by the investigating lawyer. The Special Advisor 
prepares his own advice and recommendations to the Minister. The application 
then proceeds to the final stage of the conviction review process — the decision 
of the Minister. 


Decision by the Minister 


In the final stage of the conviction review process, the Minister of Justice reviews 
the investigation report and supporting materials, the materials submitted 

by the applicant, the advice and recommendations of the investigating lawyer, 
and the advice and recommendations of the Special Advisor. 


The Minister then decides to dismiss or allow the application. In arriving at 
a decision, the Minister must take into account all matters that the Minister 
considers relevant including: 


@ Whether the application is supported by new matters of significance 
that were not considered by the courts or considered by the Minister 
in a previous application for ministerial review; 


@ The relevance and reliability of information that is presented in connection 
with the application; and 


@ The fact that an application for ministerial review is not intended to serve 
as a further appeal and any remedy available on such an application is an 
extraordinary remedy. 


In some circumstances, an application for ministerial review may raise a 
question for which the Minister may wish the assistance of the court of appeal. 
The court’s opinion on the question may help the Minister make his or her 
decision. Hence, the Minister has the legal authority, at any time, to refer a 
question about an application to the court of appeal for its opinion. Typically, 
the court of appeal’s opinion would be sought with regard to a legal issue 
central to the application. 


If the Minister is satisfied that there is a reasonable basis to conclude that a 
miscarriage of justice likely occurred, pursuant to subsection 696.3 (3) of the 
Criminal Code the Minister may order a new trial, or a hearing in the case of 

a person found to be a dangerous or long-term offender, or refer the matter 

to the court of appeal as if it were an appeal by the convicted person or person 
found to be a dangerous or long-term offender. 


Over the years, guidelines and general principles concerning the exercise 
of the Ministerial discretion have been established in various Ministerial 
decisions regarding applications for a conviction review. In 1994 the then 
Minister of Justice, Allan Rock, summarized the guiding principles for the 
exercise of ministerial discretion under section 690 of the Criminal Code 
in the application of Colin Thatcher: 


In creating the role of the Minister of Justice under section 690 of the Code, 
Parliament used very broad language, and the discretion of the Minister 
has been cast in the widest terms. Indeed, the section does not contain a 
statutory test, other than the general reference in clause (a) to the Minister 
being “satisfied that in the circumstances a new trial or hearing ... should 
be directed”. 


In interpreting and applying section 690, I do not intend to limit or restrict 
the wide discretion given to the Minister. It is impossible to predict the 
nature of the cases in which such applications might be brought in the 
future, and it is in the public interest, in my view, to leave the Minister’s 
discretion in the broadest possible terms. 


Nevertheless, that discretion is to be exercised in accordance with certain 
governing principles, and I believe that it would be useful to identify those 
principles here. 


1. The remedy contemplated by section 690 is extraordinary. It is 
intended to ensure that no miscarriage of justice occurs when 
all conventional avenues of appeal have been exhausted. 


2. The section does not exist simply to permit the Minister to 
substitute a ministerial opinion for a jury’s verdict or a result on 
appeal. Merely because I might take a different view of the same 
evidence that was before the court does not empower me, under 
section 690, to grant a remedy. 


3. Similarly, the procedure created by section 690 is not intended 
to create a fourth level of appeal. Something more will ordinarily 
be required than simply a repetition of the same evidence and 
arguments that were put before the trial and appellate courts. 
Applicants under section 690 who rely solely on alleged weak- 
nesses in the evidence, or on arguments of the law that were put 
before and court and considered, can expect to find that their 
applications will be refused. 
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4. Applications under section 690 should ordinarily be based on 
new matters of significance that either were not considered 
by the courts or that occurred or arose after the conventional 
avenues of appeal had been exhausted. 


5. Where the applicant is able to identify such “new matters”, the 
Minister will assess them to determine their reliability. For 
example, where fresh evidence is proffered, it will be examined 
to see whether it is reasonably capable of belief, having regard 
to all of the circumstances. Such “new matters” will also be 
examined to determine whether they are relevant to the issue of 
guilt. The Minister will also have to determine the overall effect of 
the “new matters” when they are taken together with the evidence 
adduced at trial. In this regard, one of the important questions 
will be “is there new evidence relevant to the issue of guilt which 
is reasonably capable of belief and which, taken together with 
the evidence adduced at trial, could reasonably have affected 
the verdict?” 


6. Finally, an applicant under section 690, in order to succeed, need 
not convince the Minister of innocence or prove conclusively 
that a miscarriage of justice has actually occurred. Rather, the 
applicant will be expected to demonstrate, based on the analysis 
set forth above, that there is a basis to conclude that a miscarriage 
of justice likely occurred. 


Many of these principles have now been codified in section 696.1 to 696.6 
of the Criminal Code. While these principles continue to evolve as a result 
of experience as well as changes and advancement in the law, they remain 
a useful guide to assessing applications for ministerial review. 


Statistical Information 


ection 696.5 of the Criminal Code specifies that the Minister of Justice 
must submit an annual report to Parliament regarding applications for 
ministerial review during the previous fiscal year. 


The report must include the number of applications made to the Minister, 
the number of applications that have been abandoned or that are incomplete, 
the number of applications at the preliminary assessment stage and at the 
investigative stage, the number of decisions the Minister has made under sub- 
section 696.3 (3), and any other information the Minister considers appropriate. 


Time frame 


The time frame covered by this annual report is the one-year period between 
April 1, 2003, and March 31, 2004. This is the first annual report to cover a 
full year. The previous report covered the period from November 25, 2002, 

to March 31, 2003 (i.e., the period from the coming into force of the new 
legislation to the end of the fiscal year). 


Application Requests 


Table 1 summarizes the number of application requests made to the Minister 
during the reporting period. An application request is considered to have been 
made if a potential applicant or a person acting on the potential applicant’s 
behalf inquires about submitting an application for ministerial review. 

The information booklet, Applying For A Conviction Review, is sent to the 
person making an inquiry. The booklet provides detailed information about 
the conviction review process, includes the required forms, and provides 
step-by-step instructions for submitting an application for ministerial review. 


During the period covered by this report, 29 application requests were made 
to the Minister — an average of 2.4 application requests per month. 
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April 2003 0 


May 2003 2 
June 2003 1 
July 2003 2 
August 2003 2 
September 2003 ri 
October 2003 1 
November 2003 3 
December 2003 Z 
January 2004 2 
February 2004 4 
March 2004 o 
TOTAL 29 


Applications Made to the Minister 


Table 2 outlines the number of applications that the Minister actually received 
during this reporting period. An application is considered to be “completed” 
when a person has submitted the forms, information and supporting documents 
required by the regulations. The Minister received two completed applications 
during the reporting period, representing 7% of all applications made. 


An application is considered to be “partially completed” where a person has 
submitted some but not all of the forms, information and supporting documents 
required by the regulations. For example, a person may have submitted the 
required application form but not the supporting documents specified by the 
regulations. Although it is the responsibility of the applicant to provide the 
required documentation, CCRG staff frequently assist the applicant in doing 
so. It is not unusual for an application to remain in the “partially completed” 
category for a period of time while the applicant gathers and submits the 
necessary documents and information. 


Of the 29 applications made to the Minister during the reporting period, 
23 (79%) fall into the “partially completed” category. 


An application is “screened out” if the person is not eligible to make an 
application for ministerial review. This category covers a variety of 
circumstances. For example, an application would be “screened out” if it 
related to a provincial offence, involved a civil matter, or dealt with the same 
subject matter as a previously denied application and did not raise any new 
matters of significance. 


TABLE 2: APPLICATIONS MADE TO THE MINISTER 


Applications completed 2 


Applications partially completed 23 
Applications screened out 4 
TOTAL 29 


Progress of Applications Through the Conviction 
Review Process 


Table 3 summarizes the work completed at the first three stages of the 
conviction review process. Ten preliminary assessments were completed 
during the period covered by this report. Eleven investigations and three 
investigation reports were completed during the reporting period. 


The length of time to conduct a preliminary assessment typically ranges from 
a few weeks to months. An investigation usually takes a number of months to 
complete. The time required to complete an investigation report varies with 
the complexity of the case. 


TABLE 3: PROGRESS OF APPLICATIONS THROUGH 


THE CONVICTION REVIEW PROCESS 


Preliminary assessments completed 10 


Investigations completed 11 
Investigations reports completed 3 
TOTAL 24 
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Preliminary Assessments 


Tables 4 and 5 provide further information about the work completed at 
the preliminary assessment stage of the conviction review process. Table 4 
summarizes the applications that were at the preliminary assessment 
stage of the conviction review process during the reporting period. Twenty 
applications were at the preliminary assessment stage during the reporting 
period. Ten of the preliminary assessments were completed during the 
reporting period, and ten are still under way. A preliminary assessment is 
considered to be “under way” if it commenced during the reporting period, 
or commenced prior to the reporting period but continued during the 
reporting period. 


Table 5 shows that of the ten applications where preliminary assessments 
were completed, nine did not proceed to the investigation stage. In such 
cases, the new matters raised by the applicant were not such that they might 
be a reasonable basis to conclude that a miscarriage of justice likely occurred. 
One application did proceed to the investigation stage. This information is 
summarized in Table 5. 


TABLE 4: SUMMARY OF APPLICATIONS 
AT THE PRELIMINARY ASSESSMENT STAGE 


Preliminary assessments completed 10 


Preliminary assessments under way but not yet completed 10 
TOTAL 20 


TABLE 5: DISPOSITION OF APPLICATIONS 
FOLLOWING PRELIMINARY ASSESSMENT STAGE 


Applications that did not proceed to the investigation stage 
following a preliminary assessment 9 


Applications that did proceed to the investigation stage 
following a preliminary assessment 1 


TOTAL 10 


Investigations 


Table 6 summarizes the work done on applications at the investigation stage 
during the reporting period. An investigation is considered to be “completed” 
when the investigating lawyer has conducted the investigation and is ready to 
proceed to the next stage of the conviction review process — the preparation of 
an investigation report. 


Eleven investigations were completed during the reporting period, five 
investigations are under way, and one application is awaiting an investigation. 


TABLE 6: SUMMARY OF APPLICATIONS 
AT THE INVESTIGATION STAGE 


Investigations completed if 


Investigations under way but not yet completed 5 
Applications awaiting investigation 1 
TOTAL 17 


Table 7 summarizes the work done on applications at the investigation report 
stage during the reporting period. An investigation report is considered to 
have been “completed” when it is in its final form, and the application is ready 
to be forwarded to the Minister for a decision. 


Three investigation reports were completed during the reporting period. Five 
other investigation reports are in the process of being prepared but are not yet 
complete. 


TABLE 7: SUMMARY OF APPLICATIONS 
AT THE INVESTIGATION REPORT STAGE 


Investigation reports completed 3 


Investigation reports under way but not yet completed 5 
TOTAL 8 
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Decisions 


Table 8 summarizes the decisions made by the Minister regarding applications 
for ministerial review during the reporting period. The Minister made six 
decisions during the one-year period covered by this report. All six applications 
for ministerial review considered by the Minister were dismissed. 


TABLE 8: DECISIONS MADE BY THE MINISTER 


— TE i 


Applications dismissed 6 
Applications allowed 0 
TOTAL 6 


Applications Abandoned or Held in Abeyance 


During the reporting period, one application was abandoned at the preliminary 
assessment stage. Six applications were held in abeyance at the request of 
the applicant. 


Status of Active Applications at the End of the 
Fiscal Year 


Table 9 provides a snapshot of the status of all “active applications” as of 
March 31, 2003. An application is considered to be “active” if it is completed 
and awaiting preliminary assessment or is at any of the four stages of the 
conviction review process. 


Of the 44 active applications as of March 31, 2003, 19 (43%) were completed 
and awaiting preliminary assessment, ten (23%) were at the preliminary 
assessment stage, seven (16%) were at the investigation stage, five (11%) were 
at the investigation report stage, and three (7%) were at the decision stage. 


TABLE 9: SUMMARY OF THE STATUS OF ALL 
ACTIVE APPLICATIONS 


Applications completed and awaiting preliminary assessment 


Preliminary assessment stage 


Investigation stage 
Investigation report stage 


Decision stage 


TOTAL NO. OF ACTIVE APPLICATIONS 


Judicial Review 


There were no applications for judicial review of decisions made by the CCRG 


or the Minister. 
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Application 

696.1 (1) An application for ministerial review on the grounds of miscarriage 
of justice may be made to the Minister of Justice by or on behalf of 
a person who has been convicted of an offence under an Act of 
Parliament or a regulation made under an Act of Parliament or has 
been found to be a dangerous offender or a long-term offender 
under Part XXIV and whose rights of judicial review or appeal with 
respect to the conviction or finding have been exhausted. 


Form of application 


(2) The application must be in the form, contain the information and 
be accompanied by any documents prescribed by the regulations. 


Review of applications 


696.2 (1) On receipt ofan application under this Part, the Minister of Justice 
shall review it in accordance with the regulations. 


Powers of investigation 


(2) For the purpose of any investigation in relation to an application 
under this Part, the Minister of Justice has and may exercise the 
powers of a commissioner under Part I of the Inquiries Act and the 
powers that may be conferred on a commissioner under section 11 
of that Act. 


Delegation 


(3) Despite subsection 11(3) of the Inquiries Act, the Minister of Justice 
may delegate in writing to any member in good standing of the bar 
of a province, retired judge or any other individual who, in the 
opinion of the Minister, has similar background or experience the 
powers of the Minister to take evidence, issue subpoenas, enforce 
the attendance of witnesses, compel them to give evidence and 
otherwise conduct an investigation under subsection (2). 


Definition of “court of appeal” 


696.3 (1) In this section, “the court of appeal” means the court of appeal, as 
defined by the definition “court of appeal” in section 2, for the 
province in which the person to whom an application under this 
Part relates was tried. 


Power to refer 


(2) The Minister of Justice may, at any time, refer to the court of 
appeal, for its opinion, any question in relation to an application 
under this Part on which the Minister desires the assistance of that 
court, and the court shall furnish its opinion accordingly. 


Powers of Minister of Justice 
(3) On an application under this Part, the Minister of Justice may 


(a) if the Minister is satisfied that there is a reasonable basis to 
conclude that a miscarriage of justice likely occurred, 


(i) direct, by order in writing, a new trial before any court that 
the Minister thinks proper or, in the case of a person found 
to be a dangerous offender or a long-term offender under 
Part XXIV, a new hearing under that Part, or 


(ii) refer the matter at any time to the court of appeal for 
hearing and determination by that court as if it were an 
appeal by the convicted person or the person found to 
be a dangerous offender or a long-term offender under 
Part XXIV, as the case may be; or 


(b) dismiss the application. 


26 


No appeal 


(4) A decision of the Minister of Justice made under subsection (3) is 
final and is not subject to appeal. 


Considerations 
696.4 In making a decision under subsection 696.3(3), the Minister of Justice 
shall take into account all matters that the Minister considers relevant, 
including 
(a) whether the application is supported by new matters of signifi- 
cance that were not considered by the courts or previously 
considered by the Minister in an application in relation to the 
same conviction or finding under Part XXIV; 


(b) the relevance and reliability of information that is presented in 
connection with the application; and 


(c) the fact that an application under this Part is not intended to 
serve as a further appeal and any remedy available on such an 
application is an extraordinary remedy. 


Annual report 

696.5 The Minister of Justice shall within six months after the end of each 
financial year submit an annual report to Parliament in relation to 
applications under this Part. 


Regulations 


696.6 The Governor in Council may make regulations 


(a) prescribing the form of, the information required to be 
contained in and any documents that must accompany an 
application under this Part; 


(b) prescribing the process of review in relation to applications 
under this Part, which may include the following stages, 
namely, preliminary assessment, investigation, reporting on 
investigation and decision; and 


(c) respecting the form and content of the annual report under 
section 696.5. 
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REGULATIONS RESPECTING APPLICATIONS FOR MINISTERIAL REVIEW —- MISCARRIAGES OF JUSTICE 


Interpretation 
The following definitions apply in these Regulations. 


1. 


“Code” means the Criminal Code. (Code) 


“Minister” means the Minister of Justice. (ministre) 


Application 
(1) For the purposes of subsection 696.1(2) of the Code, an application 


2. 


(2 


) 


for ministerial review under Part XXI.1 of the Code shall be in the 
form set out in the schedule and contain the following information: 


(a) with respect to the applicant, 

(i) the applicant’s name, including any alias or former name, 

(ii) the applicant’s address, date of birth and, if any, the number 
assigned to the applicant under the Royal Canadian 
Mounted Police Automated Fingerprint Identification 
System, 

(iii) the name, address and telephone number of the person 
making the application on the applicant’s behalf, if any, 

(iv) whether the alleged miscarriage of justice relates to a 
conviction on an offence punishable on summary convic- 
tion or on an indictable offence, or, in the case of a finding of 
dangerous offender or long-term offender under Part XXIV 
of the Code, particulars of the finding, and 

(v) whether the applicant is in custody; 


(b) with respect to any pre-trial hearings, 

(i) the date of the preliminary inquicy, if any, 

(ii) the court and its address, and 

(iii) the number, type and date of any pre-trial motions, as well 


as the court decision on those motions; 


YS 


(c) with respect to the trial, 

(i) the date on which it started, 

(ii) the court and its address, the plea entered at trial, the mode 
of trial and the date of the conviction and that of sentencing, 

(iii) the names and addresses of all counsel involved in the trial, 
and 

(iv) the number, type and date of any motions made, as well as 
the date of the court decision on those motions; 


(a) 


particulars regarding any subsequent appeals to the court of 
appeal or the Supreme Court of Canada; 


the grounds for the application; and 


(fi adescription of the new matters of significance that support the 
application. 
The application must be accompanied by the following documents: 
(a) the applicant's signed consent authorizing the Minister 
(i) to have access to the applicant's personal information that is 
required for reviewing the application, and 
(ii) to disclose to any person or body the applicant's personal 
information obtained in the course of reviewing the 
application in order for the Minister to obtain from that 
person or body any information that is required for review- 
ing the application; 


(b) a true copy of the information or indictment; 


(c) atrue copy of the trial transcript, including any preliminary 
hearings; 


(d) a true copy of all material filed by the defence counsel and 
Crown counsel in support of any pre-trial and trial motions; 


(e) a true copy of all factums filed on appeal; 
(f) atrue copy of all court decisions; and 


(g) any other documents necessary for the review of the application. 


Review of the Application 


3. Onreceipt of an application completed in accordance with section 2, 
the Minister shall 


(a) send an acknowledgment letter to the applicant and the person 
acting on the applicant’s behalf, if any; and 


(b) conduct a preliminary assessment of the application. 


4. (1) After the preliminary assessment has been completed, the Minister 


(2) 


(3) 


(4 


oS 


(5) 


5. (1) 


(2 


oe? 


(a) shall conduct an investigation in respect of the application if the 
Minister determines that there may be a reasonable basis to 
conclude that a miscarriage of justice likely occurred; or 


(b) shall not conduct an investigation if the Minister 

(i) is satisfied that there is a reasonable basis to conclude that a 
miscarriage of justice likely occurred and that there is an 
urgent need for a decision to be made under paragraph 
696.3(3)(a) of the Code for humanitarian reasons or to avoid 
a blatant continued prejudice to the applicant, or 

(ii) is satisfied that there is no reasonable basis to conclude that 
a miscarriage of justice likely occurred. 


The Minister shall send a notice to the applicant and to the person 
acting on the applicant’s behalf, if any, indicating whether or not an 
investigation will be conducted under subsection (1). 


If the Minister does not conduct an investigation for the reason 
described in subparagraph (1)(b) (ii), the notice under subsection (2) 
shall indicate that the applicant may provide further information in 
support of the application within one year after the date on which 
the notice was sent. 


If the applicant fails, within the period prescribed in subsection (3), 
to provide further information, the Minister shall inform the appli- 
cant in writing that no investigation will be conducted. 


If further information in support of the application is provided after 
the period prescribed in subsection (3) has expired, the Minister 
shall conduct a new preliminary assessment of the application 
under section 3. 


After completing an investigation under paragraph 4(1) (qa), the 
Minister shall prepare an investigation report and provide a copy of 
it to the applicant and to the person acting on the applicant's behalf, 
if any. The Minister shall indicate in writing that the applicant may 
provide further information in support of the application within one 
year after the date on which the investigation report is sent. 


If the applicant fails, within the period prescribed in subsection (1), 
to provide any further information, or if the applicant indicates in 
writing that no further information will be provided in support of 
the application, the Minister may proceed to make a decision under 
subsection 696.3(3) of the Code. 


6. The Minister shall provide a copy of the Minister's decision made under 
subsection 696.3(3) of the Code to the applicant and to the person act- 
ing on the applicant’s behalf, if any. 


Annual Report 

7. An annual report submitted under section 696.5 of the Code shall con- 
tain the following information in respect of the financial year under 
review in the report: 


(a) 
(b) 


the number of applications made to the Minister; 


the number of applications that have been abandoned or that are 
incomplete; 


the number of applications that are at the preliminary assessment 
stage; 


the number of applications that are at the investigation stage; 


the number of decisions that the Minister has made under subsec- 
tion 696.3(3) of the Code; and 


any other information that the Minister considers appropriate. 


Coming into Force 

8. These Regulations come into force on the day on which section 71 of 
the Criminal Law Amendment Act, 2001, chapter 13 of the Statutes of 
Canada, 2002, comes into force. 
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a APPENDIX 5. 


CONTACTING THE CRIMINAL CONVICTION REVIEW GROUP : 


Mail 

Minister of Justice 

Criminal Conviction Review Group 
(222 Queen, 11th Floor) 

284 Wellington Street 

Ottawa, Ontario 


K1A 0H8 


E-mail 


Initial Inquiries: ccrg.inquiries@justice.gc.ca 


Telephone 


Information for contact by telephone will be provided following the initial contact by mail or e-mail. 


CCRG Web Site 


http://canada.justice.gc.ca/en/ps/ccr/index.html 
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Message from the Minister 


am pleased to submit to Parliament the third annual report of the Minister of Justice 
regarding applications for ministerial review (miscarriages of justice) under Part XXI.1 
of the Criminal Code. 


We are beyond the point of thinking that miscarriages of justice rarely, if ever, occur in 
the criminal justice system. Events of recent years — and my own involvement as Minister 
of Justice — have made it painfully clear that miscarriages of justice do occur. 


Miscarriages of justice come in many forms. Some are notorious; others are not. But, 
whether a particular case has a high profile or not, miscarriages of justice matter — to 
the individuals affected, to their families, to the criminal justice system and to society 
as a whole. Remedying miscarriages of justice is important work and one of the most 
important responsibilities that I have. Without an effective means of addressing potential 
miscarriages of justice, public confidence in our criminal justice system would be 
eroded. Injustice hurts the individual and it also hurts the justice system. 


As Minister of Justice, am guided by one overarching principle — the pursuit of justice. 
The correction of miscarriages of justice falls squarely within the principles and priorities 
I have identified in advancing a Justice agenda. An effective process for remedying 
miscarriages of justice is an important part of our system of justice and reflects a 
commitment to Canadian values of fairness, equality, respect and accountability. 


Canada’s conviction review process is a safety valve in our criminal justice system. 
During the year-long period covered by this report, I have decided six applications for 
ministerial review. I dismissed one of those applications and allowed the five others. 
In three cases, I quashed the convictions and ordered new trials. I referred the remaining 
two cases to the court of appeal to be heard as new appeals. These developments may 
be seen as a signal of the health of our criminal justice system. Miscarriages of justice 
are being addressed and remedied through our conviction review process. 


The five remedies I granted during the reporting period were the most in any one-year 
period in the last 113 years. Some critics have called for the creation of a separate 
commission, such as exists in the United Kingdom, to investigate potential miscarriages 
of justice. However, I believe the current conviction review process is an example of 

a unique, made-in-Canada approach that is successfully addressing the problem of 
miscarriages in our criminal justice system. 


The Government of Canada is dedicated to fostering even greater public confidence in 
our criminal justice system by means of a fair, effective and efficient conviction review 
process. The events of the last year indicate that our conviction review process is working 
well. That process, coupled with our continuing efforts to prevent miscarriages of justice 
before they ever occur, will strengthen Canada’s criminal justice system. 


Irwin Cotler 
Minister of Justice 


applications for ministerial review submitted pursuant to sections 696.1-696.6 of the 
Criminal Code. Having served in this position for over a year and a half, I wish to offer 
my perspective on our criminal conviction review process. 


| n 2003 I was appointed as the first Special Advisor to the Minister of Justice regarding 


My main role as Special Advisor is to make recommendations to the Minister once the 
investigation of an application for ministerial review is complete. My independent 
recommendation is sent directly to the Minister, without going through any intermediary. 


It is also important that I, as Special Advisor, provide independent advice at all stages 
of the conviction review process, including the preliminary assessment stage where 
applications may be screened out. My involvement ensures that all stages of the review 
are complete, fair and transparent: 


@ Preliminary Assessment Stage: If the information presented in support of an 
application for ministerial review does not provide a reasonable basis to conclude 
that a miscarriage of justice may have occurred, the Criminal Conviction Review 
Group may decide on behalf of the Minister not to proceed to the investigation 
stage. This decision effectively terminates the application for ministerial review, 
unless further information is provided by the applicant. Before a decision is made 
to terminate the application, I may request that additional information be collected 
or existing information be clarified. If I disagree with the Criminal Conviction 
Review Group's view that the application should be terminated at this stage, I can 
recommend to the Minister that the review process be continued. 


m@ Investigation Stage: At this stage, I may provide advice and guidance to the Criminal 
Conviction Review Group or I may seek clarification of issues arising from the 
application. 


@ Investigation Report Stage: When the Criminal Conviction Review Group has 
completed its investigation, I review the investigation report and any appended 
material as well as the legal advice and recommendations of the Group. 


m@ Decision Stage: In my capacity as Special Advisor, I provide my own independent 
advice and recommendations to the Minister with respect to how an application 
should be decided. I am, of course, not bound by the advice and recommendations 
made by the Criminal Conviction Review Group. Therefore, I may choose to provide 
advice and recommendations to the Minister that differs from that of the Criminal 
Conviction Review Group. 


As Special Advisor, I have a unique status and position. I am a retired judge of the Quebec 
Court, where I presided over thousands of criminal cases. Iam a member of the Bar of 
Quebec, and now work in private practice in a firm specializing in criminal law. I am 
committed to ensuring that the criminal justice system is strengthened by ensuring 
that miscarriages of justice are effectively remedied. Although I work closely with the 
Criminal Conviction Review Group, I am not part of it. The employees of the CCRG are 
public servants employed by the Government of Canada. I am not. My status is akin to 
that of an outsider and allows me to review alleged miscarriages of justice with a fresh 
and independent outlook. 


To facilitate my work, I am provided with an office in the same location as the office 
of the Criminal Conviction Review Group. This arrangement allows me to follow the 
evolution of the investigations and to conduct discussions with the lawyers at the Group. 


As a final matter, I wish to stress the exceptional quality and professionalism of the 
work done by the members of the Criminal Conviction Review Group. They are fair, 
open minded and thorough in the work they do. This observation also applies to agents 
mandated to assess applications for ministerial review. These lawyers give thorough, 
meaningful and open-minded consideration to all applications for ministerial review. 


The existence of the ministerial review process, designed to remedy miscarriages 

of justice, is a guarantee of the quality of the criminal justice system in Canada. It 
exemplifies the efforts by everyone involved in the criminal justice system to ensure 
that accused persons are treated in a just and fair manner. 


Bernard Grenier 
Special Advisor 
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nder Canadian law, the federal Minister of Justice has the legal authority to review 

a criminal conviction on the basis that there may have been a miscarriage of 

justice. The Minister has had that power in one form or another since 1892. The 
conviction review process is started when a person submits an application for ministerial 
review (miscarriages of justice) — also known as a “conviction review application.” 


The application for ministerial review must be supported by “new matters of 
significance” — usually important new information or evidence. If the Minister is satisfied 
that those matters provide a reasonable basis to conclude that a miscarriage of justice 
likely occurred, the Minister may grant the convicted person a remedy — a referral of the 
case to the court of appeal to be heard as a new appeal or a direction for a new trial. 


Pursuant to section 696.5 of the Criminal Code, the Minister of Justice is required to 
submit an annual report to Parliament regarding applications for ministerial review 
(miscarriages of justice) within six months of the end of the fiscal year. This is the third 
annual report of the Minister of Justice, and it covers the period April 1, 2004, to March 31, 
2005. Under the regulations, the Minister’s annual report must address the following 
matters: 


@ the number of applications for ministerial review made to the Minister; 

@ the number of applications that have been abandoned or that are incomplete; 

@ the number of applications that are at the preliminary assessment stage; 

@ the number of decisions that the Minister has made; and 

@ any other information that the Minister considers appropriate. 
This report summarizes the history of the Minister’s power to review criminal convictions, 
describes the role of the federal Department of Justice in such reviews, outlines how the 
criminal conviction review process works, provides the statistical information required 


by the regulations, considers a variety of emerging issues, reviews the cases in which 
remedies have been granted, and describes developments expected in the coming year. 


The appendices provide further useful information including the governing legislation, 
the regulations, an organizational chart, a conviction review process chart, and information 
about how to contact the Criminal Conviction Review Group. 


Addressing Possible 
Miscarriages of Justice 


History of the Power to Review Criminal Convictions 


Historically, at common law the only power to revisit a criminal conviction was found in 
the “Royal Prerogative of Mercy,” a body of extraordinary powers held by the Crown that 
allow it to pardon offenders, reduce the severity of criminal punishments and correct 
miscarriages of justice. 


Over the years, the Minister’s power underwent various legislative changes, culminating 
in 1968 in the former section 690 of the Criminal Code. This section remained in effect 
for more than thirty years, until it was revised and replaced in 2002. Prior to the 2002 
amendments to the Criminal Code, section 690 read as follows: 


690. The Minister of Justice may, upon an application for the mercy of the Crown by or 
on behalf of a person who has been convicted in proceedings by indictment or who 
has been sentenced to preventive detention under Part XXIV, 


(a) direct, by order in writing, a new trial or, in the case of a person under 
sentence of preventive detention, a new hearing, before any court that he 
thinks proper, if after inquiry he is satisfied that in the circumstances a new 
trial or hearing, as the case may be, should be directed; 

(b) refer the matter at any time to the court of appeal for hearing and 
determination by that court as if it were an appeal by the convicted person 
or the person under sentence of preventive detention, as the case may be; or 


(c) refer to the court of appeal at any time, for its opinion, any question on which 
he desires the assistance of that court, and the court shall furnish its opinion 
accordingly. 


Background to the Current Conviction Review Process 


During the last two decades, there have been several high-profile cases involving 
miscarriages of justice in Canada. A number of these cases were the subject of public 
inquiries. Although some of the miscarriages of justice in question were discovered 
and dealt with before a conviction review application was ever submitted to the 
Minister of Justice, the conviction review process under section 690 of the Criminal 
Code nonetheless came under scrutiny and was subject to criticism. 


The Government of Canada decided to examine the process further and consider 
whether reforms were required. In October 1998, the Minister of Justice released a 
consultation paper, entitled Addressing Miscarriages of Justice: Reform Possibilities for 
Section 690 of the Criminal Code, which examined the conviction review process and 
discussed possible options for reform. The consultation paper was widely circulated. 
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From the submissions received, as well as other contributions from legal experts and 
interest groups, it was possible to identify several reform options for more detailed 
consideration. These options ranged from the creation of a separate agency to review 
criminal convictions, similar to Criminal Cases Review Commission in the United 
Kingdom (a change long advocated by some critics of the old review process), to the 
elimination of section 690 altogether with a proposed broadening of the scope of 
appellate review. 


After this broad consultation, the Government decided that the Minister of Justice would 
retain the power to review criminal convictions but legislative changes would be made 

to improve the process. These changes, known as the “reform model,” represented a 
compromise position between a separate review agency similar to the United Kingdom 
model and the status quo under section 690 of the Criminal Code. The Government of 
Canada then proceeded with legislative and non-legislative changes to implement the 
reform model in 2002. Parliament passed the necessary legislative changes and amended 
the Criminal Code. 


The Current Conviction Review Process 


The current conviction review process has been in place since 2002 when section 690 
of the Criminal Code was repealed and replaced by sections 696.1 to 696.6 (Appendix 1). 
These provisions, along with regulations (Appendix 2), set out the law and procedures 
governing applications for ministerial review (miscarriages of justice). 


The current conviction review process improved transparency and addressed 
deficiencies in the previous process by: 
@ including clear guidelines as to when a person is eligible for a conviction review; 


@ providing a straightforward application form and clear direction on the information 
and documents needed to support an application; 


@ describing the various stages in the conviction review process; 


@ specifying the criteria the Minister must consider in deciding whether a remedy 
should be granted; 


@ expanding the category of offences for which a conviction review is available 
to include not only indictable offences but also summary conviction offences; 


M@ giving those investigating applications on behalf of the Minister the authority 
to compel the production of documents as well as the appearance and testimony 
of witnesses; and 


@ requiring the Minister to submit an annual report to Parliament on conviction 
reviews. 


Criminal Conviction Review Group 


The Criminal Conviction Review Group (CCRG) is now a separate unit of the federal 
Department of Justice. The CCRG assesses applications for ministerial review and 
provides advice to the Minister on how the applications should be decided. 


Prior to 1993, conviction review applications were evaluated on an ad hoc basis 
by lawyers who worked in the prosecution service of the Department of Justice. 


In 1993, the CCRG was set up as a separate unit of lawyers dedicated to conducting 
conviction reviews on a full-time basis. In addition, responsibility for conviction reviews 
was moved from the Federal Prosecution Service to the Department’s Criminal Law 
Policy Branch. Under the new arrangement, CCRG lawyers reported through the 
Assistant Deputy Minister responsible for criminal law policy, rather than through the 
Assistant Deputy Attorney General in charge of federal prosecutions. In this way, all 
responsibility for conviction reviews was removed from the Attorney General function 
within the Department of Justice. 


Following the legislative changes in 2002, structural changes were made to enhance the 
arm’s length relationship between the CCRG and the Department. First, the CCRG was 
physically moved from its office space within the Department of Justice Headquarters 
to a separate location. Second, the path by which the legal advice and other material 
prepared by the CCRG passes to the Minister was simplified and made more direct. 
Rather than formally passing through another branch of the Department, advice passes 
from the CCRG to the Minister through the Deputy Minister’s office. Third, the CCRG 
was removed from the Criminal Law Policy Branch, and arrangements were made to 
provide administration and support services to the CCRG through the Department’s 
Corporate Services Branch. Fourth, the position of Special Advisor was created to provide 
independent advice on the conviction review process and give the Minister advice on 
applications for ministerial review that would be independent of that given by the CCRG. 
The role of the Special Advisor is discussed in greater detail below. 


Staff, Administration and Facilities 


The CCRG has five main responsibilities: 


@ liaising with applicants, their lawyers, agents of the provincial attorneys general, 
the police and various other interested parties; 


™@ reviewing applications for ministerial review and conducting preliminary 
assessments; 


™ conducting investigations where warranted; 
@ compiling the findings of investigations into an investigation report; and 


®@ providing candid, objective and independent legal advice to the Minister on 
the disposition of applications for ministerial review. 
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Throughout the reporting period, five full-time lawyers were employed at the CCRG. 
They have broad experience in criminal law including defence work, prosecutions 

and criminal law policy development. During the reporting period, CCRG lawyers have 
attended continuing legal education and other professional development programs 
related to criminal law and other matters, including the Federation of Law Societies 
National Criminal Law Program as well as relevant Departmental programs. Support 
staff attended relevant training and professional development programs as well. 


Administration and support services have been provided to the CCRG by the Department's 
Corporate Services Branch during this reporting period. 


The CCRG office is located outside of the Department of Justice Headquarters in a 
downtown Ottawa office building which has a mixture of government and private sector 
tenants. No other Department of Justice operations are located in this building. The 
Special Advisor has an office on site. 


The CCRG has its own reference library on site, but it also has access to the large holdings 
of the departmental library a short distance away. Information technology (IT) support is 
provided to the CCRG by the Department. 


The Special Advisor to the Minister 


Bernard Grenier, a retired judge of the Court of Quebec with more than two decades of 
distinguished experience on the bench, has served as the Special Advisor to the Minister 
on applications for ministerial review since 2003. 


The Special Advisor’s position is an independent one. He is neither a member of the 
public service of Canada nor an employee of the Department of Justice. The Special 
Advisor is appointed by order-in-council from outside of the Department of Justice and 
public service. 


While the Special Advisor's main role is to make recommendations to the Minister 
once an investigation is complete, it is equally important that he provide independent 
advice during all stages of the conviction review process, including the preliminary 
assessment stage where applications may be screened out. The Special Advisor's 
involvement ensures that all stages of the review are complete, fair, and transparent. 


For example, the Special Advisor may request that additional information be collected or 
existing information be clarified before an application is screened out at the preliminary 
assessment stage. The Special Advisor may conclude that a particular application should 
not be screened out and recommend to the Minister that the review process continue. 


At the investigation stage, the Special Advisor’s role may include providing advice and 
guidance to the CCRG or seeking clarification of issues. Nevertheless, the CCRG, or the 
appointed agents, remain responsible for conducting the investigation and are expected 
to provide candid and independent advice to the Minister along with the investigation 
report. The Special Advisor reviews the investigation report and any appended material 
and provides his own advice and recommendations to the Minister that may or may not 
differ from the advice provided by the CCRG or agent. 


The involvement of the Special Advisor, in concert with the arm’s length relationship 
between the CCRG and the Department of Justice, ensures that the conviction review 
process is independent. The independence of the process is essential to its credibility. 


Conviction Reviews By Outside Agents 


As a practical matter, the Minister is not personally involved in the preliminary assessment, 
investigation and investigation stages of the conviction review process. These stages 

of the conviction review process are usually carried out on his behalf by the CCRG. The 
Minister does personally decide applications for ministerial review when they reach 

the decision stage. 


In some circumstances, it may not be appropriate for the CCRG to conduct a conviction 
review. In such a case, the Department retains an outside “agent” to conduct the conviction 
review. The outside agent, rather than the CCRG, will provide advice to the Minister. 


Typically, a conviction review is conducted by an outside agent where a potential conflict 
of interest arises, such as where the prosecution was conducted by the Attorney General 
of Canada (e.g., drug prosecutions, or criminal prosecutions in the Yukon, Northwest 
Territories and Nunavut). Other reasons may also justify referring an application for 
ministerial review to an outside agent. During this reporting period, two applications 

for ministerial review were referred to outside agents because of potential conflicts 

of interest. 


Authorizations for the Use of the Minister’s 
Investigative Powers 


Under the previous section 690 conviction review process, there was no legal procedure 
to require witnesses to provide information or produce documents that might be relevant 
to matters raised in an application for ministerial review. The review of an application 
was therefore dependent upon the voluntary cooperation of witnesses. This was seen as 
a weakness in the review process, since information and documents in the possession of 
a reluctant or uncooperative witness could not be obtained. 


This weakness was corrected by the current section 696.2 of the Criminal Code which 
gives the Minister the powers of a commissioner under the Inquiries Act.' Specifically, the 
Minister has the investigative power to: 


@ subpoena a witness; 


™ require a witness to answer questions and give evidence, orally or in writing, under 
oath or solemn affirmation; and 


™ require a witness to produce documents or other things that may be relevant to an 
investigation. 


Those involved in the first three stages of the conviction review process may need to use 
these investigative powers to evaluate an application for ministerial review. Therefore, 

a lawyer, retired judge or other qualified individual may be authorized in writing by the 
Minister to exercise the investigative powers described above. Typically, a CCRG lawyer 
or outside agent is given this authority. Hence, where it is necessary to do so, the CCRG 
lawyer or outside agent can, for example, issue a subpoena to a witness and require the 
witness to answer questions under oath. 


' See the Inquiries Act, R.S.C. 1985, ss. 4-5. 
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The CCRG does not hesitate to seek the Minister’s authority to use the broad investigative 
powers available under section 696.2 of the Criminal Code where warranted. During 

this reporting period, the Minister gave two written authorizations for the use of his 
investigative powers. 


Communications and Outreach 


The CCRG’s communications objectives focus on: 
@ facilitating easy communication with CCRG; 
® promoting awareness and understanding of the conviction review process; 


@ providing timely and accurate information on the conviction review process to 
applicants and interested parties; and 


@ developing an appropriate working relationship with interested parties. 


Applicants and interested parties are encouraged to communicate with CCRG in writing. 
Correspondence and inquiries in writing may be forwarded to the Minister of Justice, 
Criminal Conviction Review Group, 284 Wellington Street, (222 Queen, 11" Floor), 
Ottawa, Ontario, K1A 0H8. Initial contact with the CCRG may also be made by e-mail to 
“ccrg.inquiries@justice.gc.ca”. Replies to inquiries forwarded to the Minister regarding 
the application process or about specific conviction review applications are prepared 

by the CCRG. 


In an effort to provide accurate information about the conviction review process to 
applicants and interested parties, the CCRG produced an updated information booklet 
entitled Applying For A Conviction Review. The information booklet is a step-by-step 
guide to preparing and submitting an application for ministerial review. The booklet 
contains all the forms required for an application. The CCRG will provide a copy of 
Applying For A Conviction Review to a potential applicant or interested party who 
requests one. The booklet is also available on the CCRG web site 
(http://canada.justice.gc.ca/en/ps/ccr/index.html). 


The CCRG web site can be accessed via the Department of Justice Canada web site 
(http://canada.justice.gc.ca/en/index.html), under “Programs and Services.” The CCRG 
web site provides access to the information booklet, annual reports, relevant news 
releases, legislation and other information. 


To promote awareness and understanding of the conviction review process, the CCRG 
provides presentations or lectures, subject to availability, resources and operational 
requirements. During the reporting period, presentations on the conviction review 
process were made to the Canadian Association for Civilian Oversight of Law Enforcement 
and the Defence Counsel Association of Ottawa. 


The CCRG has also taken steps to develop appropriate working relationships with 
various interested parties including the courts, provincial attorneys general and other 
organizations such as the Association in Defence of the Wrongly Convicted (AIDWYC). 
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Emerging Issues and Developments 


Preventing Miscarriages of Justice 


On January 25, 2005, the federal, provincial and territorial (FPT) ministers responsible 
for justice publicly released a major report on the prevention of miscarriages of justice.’ 
The 155 page report was prepared by a working group of the FPT Heads of Prosecutions 
Committee, composed of senior prosecutors and police from across the country. It was 
the result of over two years of work. 


“A wrongful conviction is a failure of justice in the most fundamental sense,” the report 
states. “If there is one theme that emerges from all of the recommendations in this 
report, it is vigilance — everyone involved in the criminal justice system must be 
constantly on guard against the factors that can contribute to miscarriages of justice.” 


The report includes a chapter on each of the issues that have been identified, both in 
Canada and elsewhere, as the key factors that contribute to wrongful convictions: 


@ tunnel vision; 

™ mistaken eyewitness identification and testimony; 
@ false confessions; 

@ in-custody informers; and 


m@ forensic evidence and expert testimony. 


The report contains 40 recommendations for individual police officers and prosecutors, 
police and prosecution services, as well as the Heads of Prosecutions Committee as an 


organization. 


It concludes that everyone involved in the criminal justice system — including the police, 
prosecutors and defence counsel — must be constantly on guard against the factors that 
can contribute to miscarriages of justice. The Working Group believes that individual 
police officers and prosecutors, individual police forces and prosecution services, and 
indeed the entire police and prosecution communities, must make the prevention of 
wrongful convictions a constant priority. 


The recommendations stress the need for continuing education for prosecutors and 
police and urge each prosecution service to develop a comprehensive written plan for 
educating its Crown attorneys on the causes and prevention of wrongful convictions. The 
report recommends the creation of a virtual resource center for police and prosecutors 
on the prevention of wrongful convictions and the establishment of a permanent Heads 
of Prosecutions committee on the prevention of wrongful convictions. 


The Working Group’s recommendations are aimed primarily at the most serious of 
offences, particularly homicides. These are the cases where the risk of long-term 
incarceration, and hence the consequences of a wrongful conviction, are the greatest. 
However, some of the recommendations are applicable to other offences, when feasible. 


* The report (FPT Heads of Prosecutions Committee Report of the Working Group on the Prevention of 
Miscarriages of Justice) is available on-line at http://canada.justice.gc.ca/en/dept/pub/hop/index.html. 
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The Heads of Prosecutions Committee has set up a permanent committee of prosecutors 
and police to follow up this report. As well, individual prosecution services have begun to 
review their policies and practices in light of the recommendations. 


The Group benefited from extensive participation in its work by representatives of the 
Canadian Association of Chiefs of Police (CACP). 


Forum on Preventing Miscarriages of Justice 


The Government of Manitoba, in conjunction with the Law Society of Manitoba and the 
Faculty of Law at the University of Manitoba, took up the challenge of organizing and 
staging a major forum on the prevention of miscarriages of justice. This international 
conference (“Unlocking Innocence: Avoiding Wrongful Conviction”) will be held in 
Winnipeg, Manitoba, from October 20 to 22, 2005. The three-day conference will feature 
a keynote address by Janet Reno, former Attorney General of the United States, and 
presentations by numerous experts in the field of wrongful convictions. More information 
is available at www.wrongfulconviction.ca. 


The Department is contributing financially to the conference and will be represented by 
the Minister’s Special Advisor on Miscarriages of Justice, the senior counsel of the CCRG, 
the Special Advisor on Wrongful Convictions and other officials from across the Department. 


Understanding Wrongful Convictions Conference 


The Attorney General of New Brunswick, in partnership with the Saint John Police Force 
and the New Brunswick Ministry of Public Safety, are sponsoring a two-day conference 
entitled “Understanding Wrongful Convictions.” The conference will take place on 
November 1 and 2, 2005, in Saint John, New Brunswick. The program features a presentation 
by CCRG’s Senior Counsel on applications for ministerial review and a number of other 
speakers who will address various topics on wrongful convictions. The keynote address 
will be presented by Justice Marc Richard of the New Brunswick Court of Appeal. 


Manitoba Justice Initiatives 


In April 2003, the Deputy Attorney General of Manitoba, Bruce A. MacFarlane, Q.C., 
established a forensic evidence review committee to examine cases where homicide 
convictions were secured during the past 15 years and where the Crown tendered and 
relied upon microscopic hair comparison evidence in order to assess whether any 
miscarriages of justice occurred. 


The committee submitted its report on August 19, 2004, and identified two cases 
warranting further scrutiny.’ Late in 2004, the mandate of the review committee was 
expanded to consider sexual assault and robbery cases. In January 2005, Manitoba 
Justice also invited the province's defence lawyers to bring forward their concerns about 
cases that might constitute miscarriages of justice. No other province or territory has to 
date adopted the same course of action as Manitoba. 


* The report is available at the Manitoba Justice web site (http://www.gov.mb.ca/justice/forensic/index.html). 


Appointment of Departmental Special Advisor 


In June 2005 Stephen Bindman, a former journalist, was appointed Special Advisor on 
Wrongful Convictions within the office of the Senior Assistant Deputy Minister, Policy 
Sector. In this new position, Mr. Bindman will coordinate all Departmental policy activities 
related to the prevention of wrongful convictions, including the Department’s response 
to the FPT report on the prevention of miscarriages of justice described above. 


Mr. Bindman’s position within the public service should be distinguished from that 
of the Minister's Special Advisor on Miscarriages of Justice, Bernard Grenier, who 

is an order-in-council appointment from outside of the public service and provides 
independent advice to the Minister regarding the disposition of applications for 
ministerial review. 


Disclosure Reform 


A failure to disclose relevant information is acommon theme in miscarriages of justice. 
On November 16, 2004, the Minister released a consultation paper proposing reforms to 
the disclosure process in criminal cases.* The consultation paper addresses proposals 
with respect to: 


@ facilitating electronic disclosure; 
™@ providing disclosure through access to disclosure materials; 
@ specialized court proceedings on disclosure; 
@ detailed disclosure-management procedures; and 
m@ addressing improper use of disclosure materials. 
The consultation paper seeks submissions on additional ideas for disclosure reform. 


Responses to the consultation have been provided by justice system partners and 
stakeholders and these are now being analyzed by the Department. 


Public Inquiries 


Miscarriages of justice continue to be an important criminal justice issue. Provincial 
public inquiries are currently underway or being planned in Newfoundland, 
Saskatchewan and Manitoba. 


On March 23, 2003, the Government of Newfoundland and Labrador announced 

that there would be a commission of inquiry regarding criminal proceedings against 
Gregory Parsons, Randy Druken and Ronald Dalton.° The Right Honourable Antonio 
Lamer, former Chief Justice of Canada, was appointed commissioner. The commission's 
proceedings and hearings have continued throughout the reporting period. A final 
report from the commission is expected by December 31, 2005. 


‘The consultation paper is available at the Department of Justice Canada web site 
(http://canada.justice.gc.ca/en/cons/disc-ref/index.html). 

° The web site of the commission of inquiry regarding Gregory Parsons, Randy Druken and Ronald Dalton is at 
http://www.nlcoi.gov.nl.ca/nicoi/default.htm. 
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The Government of Saskatchewan announced the appointment on February 20, 2004, of 
the Honourable Mr. Justice Edward P MacCallum of the Alberta Court of Queen’s Bench 
as commissioner to conduct an inquiry into the wrongful conviction of David Milgaard.° 
The commission’s proceedings began during the reporting period and will continue 

into the next reporting period. The Department has standing at the commission and 

is represented by counsel. 


On March 3, 2005, the Minister announced his decision regarding the application for 
ministerial review of James Driskell. After deciding there was a reasonable basis to 
conclude that a miscarriage of justice likely occurred in the case, the Minister quashed 
Driskell’s murder conviction and ordered a new trial. The same day, Manitoba's 
prosecution service stayed the murder charge against Driskell, and the Government 

of Manitoba announced that there would be a public inquiry into his case. Terms of 
reference have not yet been released nor has a commissioner been appointed. However, 
it can be anticipated that the commission's proceedings will commence during the next 
reporting period. 


The Decision in R. v. Balafrej 


The Quebec Court of Appeal released its decision in the case of R. v. Balafrej’ on 
January 19, 2005. The accused was convicted at trial of uttering threats. The Quebec 
Court of Appeal dismissed his appeal, and the Supreme Court of Canada denied his 
application for leave to appeal. Subsequently, it was discovered that the victim had 
forged the document in which the accused had allegedly threatened her. 


The accused brought an application to the Quebec Court of Appeal pursuant to the Civil 
Code for a retraction of its judgment dismissing his appeal. The accused also applied to 
the Court of Appeal for leave to appeal its decision to the Supreme Court of Canada in 
accordance with section 37 of the Supreme Court Act.’ The Crown conceded that a 
miscarriage of justice had occurred. 


The Court of Appeal concluded that it did not have jurisdiction pursuant to the Civil Code 
to grant a retraction of its judgment dismissing the accused’s appeal because there 

were other legal recourses open to the accused including an application for ministerial 
review and an application for leave to appeal to the Supreme Court of Canada. The Court 
granted the accused's application for leave to appeal his conviction to the Supreme 
Court of Canada. With the Crown’s consent, the Supreme Court of Canada subsequently 
reversed the Court of Appeal’s decision pursuant to section 70 of the Supreme Court Act, 
quashed the accused's conviction and substituted an acquittal. 


The case illustrates another legal mechanism for correcting a miscarriage of justice 
where an accused's case is no longer in the legal system. Particularly where the Crown 
concedes that a miscarriage of justice has occurred, it may be open to the accused 

to seek leave from the Court of Appeal to appeal a conviction to the Supreme Court 
of Canada. 


° The web site of the commission of inquiry into the wrongful conviction of David Milgaard is at 
http://www.milgaardinquiry.ca/. 
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Transparency 


The Department of Justice is dedicated to an open and transparent conviction review 
process. However, this guiding principle must be balanced against other legitimate 
interests and concerns. At the third stage of the conviction review process, an applicant 
is provided with a copy of the investigation report, as required by section 5 of the 
regulations. The investigation report summarizes the CCRG’s findings. It may, in some 
cases, contain new information that was previously unknown to the applicant. 


The investigation report is usually accompanied by appendices that contain documents 
relevant to the investigation. In most, if not all cases, substantial numbers of these 
documents are provided by third parties such as provincial attorneys general, provincial 
correctional service ministries, Correctional Service Canada, police, etc. Sometimes, 
important witnesses are examined under oath as part of an investigation. Transcripts 

of these examinations, which may contain highly personal information, are frequently 
also included in the appendices. Other highly-private information, such as criminal 
record searches of witnesses, may also from part of the appendices. 


The applicant and counsel are asked to keep the investigation report and appendices 
confidential. By means of an agreement or undertaking, the applicant and counsel are 
obliged not to release the material to the public or any other third party, including the 
media, without the consent of the Department. However, information and documents 
that are already in the public domain are not covered by this confidentiality obligation. 
This approach has led to criticism that CCRG is conducting conviction reviews 

min secret”? 


The task of striking an appropriate balance between transparency and other legitimate 
concerns is a challenging one. Openness and transparency are among the principles that 
guide the conduct of conviction reviews. The applicant, the person at the heart of the 
process, has complete access to all the relevant information in the investigation report 
and the appendices. This approach ensures that the applicant is fully informed of the 
facts, findings, issues and considerations on which the Minister proposes to make a 
decision. The applicant has the right to provide further information, comments and 
submissions in support of the application. Thus, the maximum amount of transparency 
and access to information is afforded to the applicant whose interests are at stake. 

The applicant may, of course, release personal information about himself or herself 

to the public. 


Transparency, of course, operates at another level — public access to information, 
principally through the media. Transparency of this type raises other issues which 
must be considered. First, the Department and the CCRG must respect the provisions 
of Canada’s Privacy Act. An investigation report and documents in the appendices 
almost always contain personal information about third parties, other than the 
applicant. The Privacy Act requires that the privacy of these individuals be respected 
and that personal information about them not be released to the public except in 
accordance with the law. For example, an investigation report and appendices may 
contain information about the criminal record of a person other than the applicant 
that is not in the public domain. Protecting the privacy of this personal information 
in accordance with the law is a legitimate concern. 


° Kirk Makin, “Secret conviction reviews now common, lawyer says,” Globe & Mail, 18 June 2005, p. AS. 
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Second, the Department and the CCRG are mindful of the fact that many documents are 
provided voluntarily by third parties such as provincial attorneys general, government 
ministries, police and private individuals. In some circumstances, documents provided 
are privileged or highly confidential. The CCRG prefers to obtain this material through a 
cooperative process of voluntary disclosure, although it will not hesitate to subpoena the 
documents if necessary. The public disclosure of such documents, without the consent of 
the third parties, might undermine their willingness to voluntarily provide such material. 


Third, the current approach of the CCRG with respect to the confidentiality of information 
and documents is consistent with the approach taken to disclosure in criminal cases. 
The disclosure documents given to the defence in a criminal case are not provided to the 
public. Nor are disclosure materials provided to third parties by the defence except for 
the purpose of making full answer and defence. Indeed, the vast majority of disclosure 
documents (e.g., police reports, police notes, etc.) are never made public or received in 
evidence in a criminal trial. In a recent case, the Ontario Court of Appeal suggested that 
disclosure materials in a criminal case may be subject to an implied undertaking that 
they can only be used for the purpose of defending a charge.'? Any other use of that 
material would require the authorization of the court. Similarly, an applicant is provided 
with the investigation report and appendices for the purpose of addressing the ultimate 
issue, that is, whether there is a reasonable basis to conclude that a miscarriage of justice 
likely occurred in the applicant’s case. 


Finally, the Department and the CCRG must respect and preserve the integrity of court 
proceedings. Serious consideration must be given to the issue of whether the public 
release of information or documents might adversely affect the integrity or fairness of 
a new trial or appeal ordered by the Minister. 


The public release of a report prepared for the Minister was recently addressed by 

the Ontario Court of Appeal in Re Truscott.'' In October 2004, the Minister referred 
Truscott’s case to the Ontario Court of Appeal to be heard as a new appeal. Various 
media organizations brought a motion for access to a report prepared for the Minister 
by retired Justice Fred Kaufman. The Court held on June 24, 2005, that the report was 
subject to solicitor-client privilege and that the Minister had not waived that privilege. 
In its decision dismissing the media’s motion for access to the report, the Ontario Court 
of Appeal was mindful of privacy issues: 


Counsel for the [federal] Minister [of Justice] made it clear in his submissions that 
subject to concerns about the integrity of the process on the Reference, the Minister 
considers it to be in the public interest to release the Report, subject to limited editing 
to protect privacy interests. In that regard, as counsel for the Minister pointed out, the 
examination conducted by Mr. Kaufman was not constrained by the ordinary rules 

of admissibility governing court proceedings and the Report could therefore contain 
information that is rank hearsay, sometimes speculative, and occasionally hurtful to 
the reputations of individuals. In short, he maintained that legitimate privacy interests 
may well require editing to protect the reputation of individuals and other legitimate 
privacy interests. 


10 D.P v. Wagg (2004), 184 C.C.C. (3d) 321. 
'! [2005] O.J. No. 2667. 


In earlier correspondence with the Minister, the court advised him that it saw sufficient 
merit in the Provincial Crown’s contention that the release of the Report could 
compromise the integrity of the Reference to recommend that the full Report not be 
released at that time. The Minister followed that advice. With the benefit of full 
submissions from the parties to the Reference and the moving parties on the motion, 
we are now satisfied that the question of the release of the Report must be addressed 
in two stages. 


First, the Minister must determine whether to waive solicitor and client privilege. If 

he chooses to do so, he will presumably edit the Report to protect the privacy concerns 
described earlier. Second, if the Minister chooses to waive privilege and release an 
edited version of the Report, he will presumably advise the parties of his intentions. 
Should either party oppose the release of the edited Report, that party may bring 

an appropriate motion on notice to the parties involved in this motion. It would be 
incumbent on any party resisting disclosure to justify on proper legal principles and 
evidence the continued non-disclosure of all or part of the Report. 


Following the judgment in Re Truscott, the Minister announced his decision on August 
12, 2005, to waive solicitor-client privilege and make public a copy of Justice Kaufman's 
report, edited for privacy purposes. The Department followed the procedure set out by 
the Ontario Court of Appeal, giving both Truscott and the Attorney General of Ontario 
30 days to determine if either wished to oppose the public release of the edited report. 


It may be that documents or information provided to an applicant as part of the 
conviction review process are relevant to proceedings such as an application for bail 
pending the Minister’s decision. The Driskell matter is a case in point.'* Driskell, who 
had submitted an application for ministerial review through counsel, was provided with 
a copy of a Winnipeg Police report reviewing its investigation of the murder for which 
he was convicted. Both Driskell and his counsel signed undertakings to keep the report 
confidential and not disclose it to the public. 


However, the report was relevant to Driskell’s application for bail pending the Minister's 
decision and was tendered as evidence. Driskell’s counsel sought a sealing order from the 
court with respect to the report. Associate Chief Justice Oliphant rejected the application 
for a sealing order resulting in the public disclosure of the document: 


Fundamental freedoms, such as the freedom of expression and freedom of the press, 
as guaranteed by the Charter, cannot be sacrificed to avoid embarrassment to various 
individuals. To me, the innocence and the liberty of Mr. Driskell is at stake here. 
Nothing can trump that in terms of what is important as far as the public disclosure 
of the Winnipeg Police Service is concerned. I cannot think of one valid reason why 
the secrecy surrounding this report and the other documents in question ought to be 
maintained. In fact, I cannot think of a bad reason why they ought not to be publicly 
disclosed. The application for the sealing order is therefore dismissed.’ 


Openness and transparency fosters public confidence in the administration of justice. 
The CCRG continues to grapple with these important issues. The CCRG will review its 
procedures and policies on a continuing basis to maximize transparency, yet at the same 
time respect the law and accommodate other interests and concerns. As always, the 
challenge is to find the right balance. 


'2 R. v. Driskell, [2003] M.J. No. 484 (Q.B.). 
'S Tbid., para. 15. 
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section 696.3 (3) (a) of the Criminal Code. A number of factors help explain 
the significant increase in remedies granted in 2004-2005. These include 

improvements to the conviction review process brought about by the changes to the law 
in 2002, the allocation of additional resources to the CCRG to handle the anticipated 
increase in applications, and the creation of a priority system in which applications are 
immediately screened and assigned priority according to their apparent merits and 
whether the applicant is still in custody. Moreover, since 2001 it has not been necessary 
for the Minister to personally decide every application for ministerial review as had 
been the prior practice. The decision of the Federal Court in Bonamy v. The Queen“ 
established that the CCRG or agent acting on behalf of the Minister could decide at 
the preliminary assessment stage whether or not an application should proceed to an 
investigation. In other words, where an application is not supported by new matters 
of significance suggesting that a miscarriage of justice likely occurred, it will be screened 
out at the preliminary assessment stage and will not proceed any further in the conviction 
review process. All applications that proceed to the investigation stage are decided 
personally by the Minister. 


iD uring the reporting period, the Minister granted five remedies pursuant to 


Rodney Cain 


Rodney Cain was convicted of second degree murder on February 14, 1985, after a trial 

at Toronto, Ontario. He was sentenced to life imprisonment without eligibility for parole 
for 12 years. His appeal against conviction was dismissed by the Ontario Court of Appeal 
on November 3, 1987, although the Court reduced the period of imprisonment that Cain 
would have to serve before being eligible for parole from 12 to 10 years. Cain’s application 
for leave to appeal to the Supreme Court of Canada was dismissed on March 9, 1989. 


In May 1996, Cain submitted an application for ministerial review. The Minister 
appointed an outside agent to investigate the application. Regrettably, the agent died 
in March 2002 before completing his work. The Minister appointed a second agent to 
complete the investigation. The investigation found new information that cast doubt 
on the reliability of the conviction and could support Cain’s contention that he acted in 
self-defence. The new information included evidence from new witnesses, recantations 
or admissions of perjury by witnesses, and evidence regarding the victim’s propensity 
for violence. 


The Minister found that this new information provided a reasonable basis to conclude 
that a miscarriage of justice likely occurred in Cain’s case. On May 19, 2004, the Minister 
granted the application, quashed Cain’s murder conviction and ordered a new trial. 


= (2001) 156'G.G EG) 110: 


Steven Truscott 


After a jury trial, Steven Truscott, at age 14, was convicted of murder at Goderich, 
Ontario, on September 30, 1959. He was sentenced to death, as was then required by 
the law. The Ontario Court of Appeal dismissed his appeal on January 20, 1960. The next 
day, his sentence was commuted to life imprisonment. The Supreme Court of Canada 
dismissed his application for leave to appeal on February 24, 1960. 


Subsequently, concern arose that Truscott’s conviction might be a miscarriage of justice. 
On April 26, 1966, the Government of Canada referred his case to the Supreme Court 

of Canada pursuant to section 55 of the Supreme Court Act. The Supreme Court was 
asked to determine how it would have decided an appeal by Truscott, on the basis of the 
existing judicial record and any other evidence it received. The Supreme Court answered 
that question on May 4, 1967, and ruled that it would have dismissed Truscott’s appeal. 


On November 29, 2001 — some 42 years after his conviction — Truscott submitted an 
application for ministerial review. On January 24, 2002, the then Minister of Justice 
appointed the Honourable Fred Kaufman, a former judge of the Quebec Court of 
Appeal, as an agent to investigate Truscott’s application. 


Kaufman conducted an exhaustive investigation of Truscott’s application and provided 

a 700-page report to the Minister in the spring of 2004. The report presented new 
information about the case. On the basis of this new information, the Minister decided 
that there was a reasonable basis to conclude that a miscarriage of justice likely occurred 
in Truscott’s case. Accordingly, on October 28, 2004, the Minister referred Truscott’s case 
to the Ontario Court of Appeal to be heard as a new appeal. 


The Minister announced on August 12, 2005, that he is waiving his privilege with respect 
to Justice Kaufman’s report and that a copy of the report will be released publicly once it 
has been edited to protect privacy interests. 


Darcy Borge 


Darcy Borge was tried at Wetaskiwin, Alberta, on the following charges: (1) that he was 
unlawfully in possession of a car having a value of more than $1,000, knowing that it 

had been obtained by the commission of a theft; and (2) that he unlawfully defrauded a 
victim of a sport utility vehicle having a value of over $1,000. Borge was convicted of both 
charges on March 24, 1994. He was sentenced to three years in prison on the first charge 
and a concurrent three-year prison sentence on the second charge. 


Borge submitted an application for ministerial review of both convictions on June 8, 2000. 
The application was supported by statements from three new witnesses with evidence 
relevant to the charges. The evidence supported the contention that the car Borge was 
in possession of was not stolen, but rather was the subject of an insurance fraud. 


In his decision of February 10, 2005, the Minister determined that there was a reasonable 
basis to conclude that a miscarriage of justice likely occurred in relation to Borge’s 
conviction for possession of stolen property. He ordered a new trial on this charge before 
the Alberta Court of Queen’s Bench. The Minister dismissed that part of the application 
relating to Borge’s conviction for fraud. 
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Danny Wood 


After a trial in Calgary, Alberta, Danny Wood was convicted of murder on June 7, 1990, 
and sentenced to life imprisonment with no eligibility for parole for 25 years. The Alberta 
Court of Appeal dismissed his appeal against conviction on January 30, 1992. Eight 
months later, the Supreme Court of Canada dismissed Wood's application for leave 

to appeal. 


Approximately three and a half years after his conviction, Wood submitted an application 
for ministerial review. The Minister announced his decision regarding Wood's application 
on February 15, 2005. The investigation of the application found that the Crown had 
failed to disclose significant information to Wood. This failure to disclose could have had 
an impact on the fairness of Wood's trial and the reliability of his conviction. Therefore, 
the Minister found that there was a reasonable basis to conclude that a miscarriage of 
justice likely occurred. His matter was referred to the Alberta Court of Appeal to be heard 
as anew appeal. 


James Driskell 


On June 14, 1991, James Driskell was convicted of first degree murder at Winnipeg, 
Manitoba. He was sentenced to life imprisonment without eligibility for parole for 25 
years. His appeal to the Manitoba Court of Appeal was dismissed on December 7, 1992. 


Driskell completed his application for ministerial review in October 2003. In November 
2003, he applied for bail and became only the second person in Canadian legal history 
to be released pending a decision regarding an application for ministerial review.'° 
The Attorney General of Manitoba supported the granting of a remedy to Driskell and 
a return of his case to the court system. 


On March 3, 2005, the Minister released his decision regarding Driskell’s application 
for ministerial review. The Minister granted Driskell’s application, quashed his murder 
conviction and ordered a new trial. The same day, the murder charge against Driskell 
was stayed, and the Government of Manitoba announced that there would be a public 
inquiry into his case. 


The Minister said there were a number of significant factors which accounted for the 
exercise by him of this rarely-used remedy, including: 


@ DNA hair analysis in 2002 effectively refuted expert evidence presented by the 
Crown at Driskell’s trial that three hairs found in a vehicle owned by him belonged 
to the victim. The DNA analysis clearly established that the hairs did not belong to 
the victim, so that a significant piece of evidence, upon which the jury relied, was 
unfounded. 


@ The Crown failed to disclose that its two key witnesses — Reath Zanidean and 
John Gumieny — who had testified that Driskell planned the murder, had received 
substantial financial consideration. This denied Driskell’s right to full disclosure 
and right to challenge the credibility of key witnesses. 


'S R. v, Driskell, [2004] M.J. No. 7 (Q.B.). 


@ For 11 years after Driskell’s trial, the Crown failed to disclose information that 
Zanidean likely committed perjury at the trial. 


m@ For ten years, Winnipeg Police failed to disclose an investigative report regarding the 
murder which included important and relevant information that would have been 
helpful to Driskell’s defence. 


m@ The Crown's two key witnesses (Zanidean and Gumieny) have, since Driskell’s trial, 
either recanted or threatened to recant their trial testimony regarding Driskell’s 
involvement in the murder. The failure to disclose this information to the defence 
was not only a serious breach of the constitutional duty to disclose, but the 
information also significantly undermined the credibility of these key witnesses. 


The Year Ahead 


The CCRG continues to work hard to process the applications for ministerial review in 

a thorough and timely manner. A number of applications are expected to make their way 
to the Minister in 2005-2006 for a decision. On July 12, 2005, for example, the Minister 
released his decision in the application for ministerial review of Andre Tremblay who 
contended that his 1984 conviction for first degree murder was a miscarriage of justice. 
The Minister determined that there was a reasonable basis to conclude that a miscarriage 
of justice had likely occurred and referred the matter to the Quebec Court of Appeal. 
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under a federal law to determine whether there may have been a miscarriage of 

justice, or what is often called a “wrongful conviction.” If the Minister is satisfied 
that there is a reasonable basis to conclude that a miscarriage of justice likely occurred, 
the Minister has the authority to order a new trial or refer the matter to the court of 
appeal for the province or the territory in question. 


a he Criminal Code gives the Minister of Justice the power to review a conviction 


When an innocent person is found guilty of a criminal offence, there has clearly been 

a miscarriage of justice. A miscarriage of justice can also occur where new information 
surfaces which casts doubt on whether the applicant received a fair trial. Thus, the 
Minister’s decision that there is a reasonable basis to conclude that a miscarriage of 
justice likely occurred in a case does not amount to a declaration that the convicted 
person is innocent. Rather, such a decision leads to a case being returned to the judicial 
system where the relevant legal issues are determined by the courts according to law. 
The issue of guilt, therefore, is determined by the courts, not the Minister. 


Applying for a Conviction Review 


The conviction review process requires an applicant to submit a formal application 
form and a number of supporting documents. Under the previous section 690 process, 
a conviction review could be initiated by a simple request in writing. Time and effort 
were often needlessly wasted in obtaining the details of an application and supporting 
documents before a conviction review could proceed. The current procedure eliminates 
these difficulties. 


The requirements for a completed application, as well as a description of the various 
steps in the application process, are set out in detail in the updated information 
booklet, Applying For A Conviction Review. A copy of the booklet is forwarded to each 
applicant and to any person who inquires about submitting an application for 
ministerial review. A copy of the booklet is also available on-line at the CCRG web site 
(http://canada.justice.gc.ca/en/ps/ccr/index.html) and, in many circumstances, 
from corrections authorities. j 


Anyone convicted of an offence under a federal law or regulation may submit an 
application for ministerial review. For example, a person who has been convicted under 
the Criminal Code or the Controlled Drugs and Substances Act is eligible to apply for a 
conviction review. Convictions for indictable and summary conviction offences are now 
both eligible for review. A person found to be a dangerous offender or a long-term 
offender under the Criminal Code may also submit an application for ministerial review. 
However, an application will not be accepted until the applicant has exhausted all 
available rights of appeal. 


Judicial review and appeals to higher courts are the usual ways to correct legal errors 
and miscarriages of justice. Indeed, the Criminal Code specifically allows an appeal 
court to overturn a conviction on the ground that there has been a miscarriage of justice. 
Convicted persons are therefore expected to appeal their convictions where there are 
suitable grounds to do so. 


A conviction review by the Minister of Justice is not a substitute for, or alternative to, a 
judicial review or an appeal of a conviction. This point needs to be emphasized, since 

it is Sometimes misunderstood. An application for ministerial review is not meant to be 
another level of appeal or a mechanism that allows the Minister of Justice to take the 
same evidence and arguments presented to the courts and to second-guess a decision 
rendered by those courts or to substitute his or her own judgment. 


An application for ministerial review must be supported by “new matters of significance” — 
generally new information that was not presented to the courts or considered by the 
Minister on a prior application. Only new matters of significance will put the Minister in 
a position to determine whether there is a reasonable basis to conclude that a miscarriage 
of justice likely occurred. 


Although it is not required, applicants may seek the assistance of a lawyer or organizations 
specializing in wrongful conviction issues such as the Association in Defence of the 
Wrongfully Convicted (AIDWYC) or the Innocence Project. 


Guiding Principles 


A number of basic principles guide the CCRG in its review of applications for ministerial 
review: 


m@ Independence: The independence of the conviction review process is supported by 
the arm’s-length relationship between the CCRG and the Department of Justice, the 
involvement of the Special Advisor and the ethical obligation of the CCRG to provide 
candid, objective and independent advice to its client — the Minister of Justice. 


@ Impartiality: Where the CCRG has a conflict of interest, an application for ministerial 
review will be referred to an agent outside of the Department of Justice for review. 
That outside agent will provide advice to the Minister rather than the CCRG. For 
example, cases that were prosecuted by Department of Justice lawyers (e.g., drug 
cases or criminal cases in the Yukon, Northwest Territories and Nunavut) are 
referred to outside agents. In most criminal cases, the prosecutions are conducted 
by provincial attorneys general. No conflict of interest exists in most of these cases. 
The CCRG will remain fair and impartial in its approach to an application as between 
the applicant and the provincial attorney general. 


@ Thoroughness: Each application for ministerial review will receive thorough and 
meaningful consideration. Those that are supported by “new matters of significance” 
will proceed to the investigation stage of the conviction review process. Those that 
are not so supported will be screened out, and the applicants will be given reasons 
in writing for that decision. The CCRG conducts a thorough investigation of all 
applications and will, where warranted, use the substantial powers of investigation 
that are available (e.g., subpoena) to require the production of information or 
documents. At the decision stage of the process, the applicant will be provided with 
reasons in writing for the Minister’s decision. 


@ Non-adversarial: The CCRG gathers information during its investigations in a 
neutral and non-adversarial fashion. The emphasis is on determining whether the 
information in support of an application can be verified. 


B® Objectivity: The CCRG provides objective advice and recommendations to the 
Minister based on the facts, the law and any other relevant considerations. 


@ Transparency: The CCRG is dedicated to an open and transparent conviction review 
process, subject to legitimate privacy interests and other concerns. 


23 


SERVING CANADIANS. 


@ Accountability: The CCRG is accountable for the performance of its responsibilities 


to the Minister, through the Deputy Minister’s office. 


All reasonable efforts are made to process and review each application as quickly as 
possible. However, priority is generally given to those matters where the applicant is in 
custody serving a sentence of imprisonment. 


Stages of the Review 


There are four stages in the review process: preliminary assessment; investigation; 
preparation of an investigation report; and the decision by the Minister. 


Preliminary Assessment 


When an application for ministerial review is received, the first task is to ensure that the 
required application form has been properly completed and the necessary supporting 
documents have been provided. Once the application is complete, the CCRG conducts 
a preliminary assessment to determine whether it merits further investigation — notably, 
whether the application presents “new matters of significance” that were not available 
at trial or on appeal. 


If the application does not present new matters of significance, it will be screened out. 
The Special Advisor reviews the decision to screen out an application at the preliminary 
assessment stage. The Special Advisor may disagree with the decision to screen out the 
application and recommend to the Minister that the review process continue. 


Where an application is screened out at the preliminary assessment stage, the applicant 
is informed in writing that the matter will not proceed to the investigation stage and the 
reasons for that decision. The applicant has one year to provide further information in 
support of the application for ministerial review. 


Investigation 


The investigation conducted by the CCRG attempts to verify the information in support 
of the application. Depending on the type of information provided by the applicant, the 
investigation could involve any of the following: 


interviewing or examining witnesses to clarify or verify the information 
in the application; 


carrying out scientific tests (e.g. DNA testing); 


obtaining other assessments from forensic and social science specialists 
(e.g. polygraph examinations); 


consulting police agencies, prosecutors and defence lawyers who were involved 
in the original prosecution and/or appeals; or 


obtaining other relevant personal information and documentation 
(e.g. Correctional Service of Canada file). 


The time required for the investigation depends on the complexity of the application 
and the availability of evidence. 


24 


Investigation Report 


The results and findings of the investigation are compiled in an investigation report. 
The investigation report will summarize the facts gathered from the judicial record and 
will address if, or the extent to which, the new information in support of the application 
has been verified. The investigation report may also identify relevant issues and legal 
authorities. As required by law, the investigation report is sent to the applicant with a 
request for comments. The attorney general for the province where the prosecution 
occurred is also given a copy of the investigation report and asked for submissions. 


When the submissions, if any, have been received — and any further investigation they 
might merit has been completed — the final version of the investigation report is prepared. 
The CCRG then prepares written advice and recommendations for the Minister. 


The Special Advisor reviews the investigation report and any additional submissions, and 
prepares his own advice and recommendations to the Minister. The application then 
proceeds to the final stage of the conviction review process — the decision of the Minister. 


Decision by the Minister 


In the final stage of the conviction review process, the Minister of Justice personally 
reviews the investigation report and supporting materials, the materials submitted 
by the applicant, the advice and recommendations of the CCRG, and the advice and 
recommendations of the Special Advisor. 


The Minister then decides to dismiss or allow the application. In arriving at a decision, 
the Minister must take into account all relevant matters, including: 


m@ Whether the application is supported by new matters of significance that were not 
considered by the courts or considered by the Minister in a previous application for 
ministerial review; 


@ The relevance and reliability of information that is presented in connection with the 
application; and 


@ The fact that an application for ministerial review is not intended to serve as a 
further appeal and any remedy available on such an application is an extraordinary 
remedy. 


In some circumstances, an application for ministerial review may raise a question for 
which the Minister may wish the assistance of the court of appeal. The court’s opinion on 
the question may help the Minister make his or her decision. Hence, the Minister has the 
legal authority, at any time, to refer a question about an application to the court of appeal 
for its opinion. Typically, the court of appeal’s opinion would be sought with regard to a 
legal issue central to the application. 


If the Minister is satisfied that there is a reasonable basis to conclude that a miscarriage of 
justice likely occurred, pursuant to subsection 696.3 (3) of the Criminal Code the Minister 
may order a new trial, or a hearing in the case of a person found to be a dangerous or 
long-term offender, or refer the matter to the court of appeal as if it were an appeal by the 
convicted person or person found to be a dangerous or long-term offender. 
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Over the years, guidelines and general principles concerning the exercise of the 
Ministerial discretion have been established in various Ministerial decisions on 
applications for a conviction review. In 1994 the then Minister of Justice, Allan Rock, 
summarized the guiding principles for the exercise of ministerial discretion under 
section 690 of the Criminal Code in his decision regarding the application of 
Colin Thatcher: 


In creating the role of the Minister of Justice under section 690 of the Code, Parliament 
used very broad language, and the discretion of the Minister has been cast in the 
widest terms. Indeed, the section does not contain a statutory test, other than the 
general reference in clause (a) to the Minister being “satisfied that in the circumstances 
a new trial or hearing ... should be directed”. 


In interpreting and applying section 690, I do not intend to limit or restrict the wide 
discretion given to the Minister. It is impossible to predict the nature of the cases in 
which such applications might be brought in the future, and it is in the public interest, 
in my view, to leave the Minister’s discretion in the broadest possible terms. 


Nevertheless, that discretion is to be exercised in accordance with certain governing 
principles, and I believe that it would be useful to identify those principles here. 


1. The remedy contemplated by section 690 is extraordinary. It is intended to 
ensure that no miscarriage of justice occurs when all conventional avenues of 
appeal have been exhausted. 


2. The section does not exist simply to permit the Minister to substitute a 
ministerial opinion for a jury’s verdict or a result on appeal. Merely because | 
might take a different view of the same evidence that was before the court does 
not empower me, under section 690, to grant a remedy. 


3. Similarly, the procedure created by section 690 is not intended to create a 
fourth level of appeal. Something more will ordinarily be required than simply 

a repetition of the same evidence and arguments that were put before the trial 
and appellate courts. Applicants under section 690 who rely solely on alleged 
weaknesses in the evidence, or on arguments of the law that were put before and 
court and considered, can expect to find that their applications will be refused. 


4, Applications under section 690 should ordinarily be based on new matters 
of significance that either were not considered by the courts or that occurred 
or arose after the conventional avenues of appeal had been exhausted. 


5. Where the applicant is able to identify such “new matters”, the Minister will 
assess them to determine their reliability. For example, where fresh evidence 

is proffered, it will be examined to see whether it is reasonably capable of 

belief, having regard to all of the circumstances. Such “new matters” will also 

be examined to determine whether they are relevant to the issue of guilt. The 
Minister will also have to determine the overall effect of the “new matters” when 
they are taken together with the evidence adduced at trial. In this regard, one of 
the important questions will be “is there new evidence relevant to the issue of 
guilt which is reasonably capable of belief and which, taken together with the 
evidence adduced at trial, could reasonably have affected the verdict?” 


6. Finally, an applicant under section 690, in order to succeed, need not convince 
the Minister of innocence or prove conclusively that a miscarriage of justice has 
actually occurred. Rather, the applicant will be expected to demonstrate, based 
on the analysis set forth above, that there is a basis to conclude that a 
miscarriage of justice likely occurred. 


Many of these principles have now been codified in section 696.1 to 696.6 of the 
Criminal Code. While these principles continue to evolve as a result of experience 

as well as changes and advancement in the law, they remain a useful guide to assessing 
applications for ministerial review. 
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Statistical Information 


ection 696.5 of the Criminal Code specifies that the Minister of Justice must submit 
an annual report to Parliament regarding applications for ministerial review during 
the previous fiscal year. 


The report must include the number of applications made to the Minister, the number 
of applications that have been abandoned or that are incomplete, the number of 
applications at the preliminary assessment stage and at the investigative stage, the 
number of decisions the Minister has made under subsection 696.3 (3), and any other 
information the Minister considers appropriate. 


Timeframe 


The timeframe covered by this annual report is the one-year period between April 1, 2004, 
and March 31, 2005. 


Application Requests 


Table 1 summarizes the number of application requests made to the Minister during the 
reporting period. An application request is considered to have been made if a potential 
applicant, or a person acting on the potential applicant’s behalf, inquires about submitting 
an application for ministerial review. The information booklet, Applying For A Conviction 
Review, is sent to the person making an inquiry. The booklet provides detailed information 
about the conviction review process, includes the required forms, and provides step-by-step 
instructions for submitting an application for ministerial review. 


During the period covered by this report, 35 application requests were made to the 
Minister — an average of 2.9 application requests per month. 
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TABLE 1: APPLICATION REQUESTS MADE TO THE MINISTER 


April 2004 3 
May 2004 S 
June 2004 7 
July 2004 1 
August 2004 1 
September 2004 4 
October 2004 4 
November 2004 1 
December 2004 1 
January 2005 0 
February 2005 ri 
March 2005 3 
TOTAL 35 


Applications Made to the Minister 


Table 2 outlines the number of applications that the Minister actually received during 
this reporting period. An application is considered to be “completed” when a person 
has submitted the forms, information and supporting documents required by the 
regulations. The Minister received seven completed applications during the reporting 
period, representing 20% of the 35 application requests made. 


An application is considered to be “partially completed” where a person has submitted 
some, but not all, of the forms, information and supporting documents required by 

the regulations. For example, a person may have submitted the required application 
form but not the supporting documents specified by the regulations. Although it is 

the responsibility of the applicant to provide the required documentation, CCRG staff 
frequently assist the applicant in doing so. It is not unusual for an application to remain 
in the “partially completed” category for a period of time while the applicant gathers 
and submits the necessary documents and information. 


Of the 35 applications requests made to the Minister during the reporting period, 
26 (74%) fall into the “partially completed” category. 


An application is “screened out” if the person is not eligible to make an application 

for ministerial review. This category covers a variety of circumstances. For example, an 
application would be “screened out” if it related to a provincial offence, involved a civil 
matter, or dealt with the same subject matter as a previously denied application and did 
not raise any new matters of significance. Two applications (5.7%) were screened out 
during the reporting period. 


TABLE 2: APPLICATIONS MADE TO THE MINISTER 


a = = <SesT 


Applications completed 7 
Applications partially completed 26 
Applications screened out 2 
TOTAL 35 


Progress of Applications 
Through the Conviction Review Process 


Table 3 summarizes the work completed at the first three stages of the conviction review 
process. Thirteen preliminary assessments were completed during the period covered 
by this report. Six investigations and two investigation reports were completed during 
the reporting period. 


The length of time to conduct a preliminary assessment typically ranges from a few 
weeks to months. An investigation usually takes a number of months to complete. The 
time required to complete an investigation report varies with the complexity of the case. 


TABLE 3: PROGRESS OF APPLICATIONS 
THROUGH THE CONVICTION REVIEW PROCESS 


ELE = we: 


Preliminary assessments completed Ike 
Investigations completed 6 
Investigations reports completed 2 
TOTAL 7A 
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Preliminary Assessments 


Tables 4 and 5 provide further information about the work completed at the preliminary 
assessment stage of the conviction review process. Table 4 summarizes the applications 
that were at the preliminary assessment stage of the conviction review process during 
the reporting period. Thirty-three applications were at the preliminary assessment stage 
during the reporting period. Thirteen of the preliminary assessments were completed 
during the reporting period, and twenty are still under way. A preliminary assessment 


is considered to be “under way” if it commenced during the reporting period, or 


commenced prior to the reporting period but continued during the reporting period. 


Table 5 shows that of the thirteen applications where preliminary assessments were 
completed, twelve did not proceed to the investigation stage. In such cases, the new 


matters raised by the applicant were not such that they might be a reasonable basis to 
conclude that a miscarriage of justice likely occurred. One application did proceed to 


the investigation stage. This information is summarized in Table 5. 


TABLE 4: SUMMARY OF APPLICATIONS 
AT THE PRELIMINARY ASSESSMENT STAGE 


= 


Preliminary assessments completed 
Preliminary assessments under way but not yet completed 


TOTAL 


TABLE 5: DISPOSITION OF APPLICATIONS 
FOLLOWING PRELIMINARY ASSESSMENT STAGE 


=— 


Applications that did not proceed to the investigation stage 
following a preliminary assessment 


Applications that did proceed to the investigation stage 
following a preliminary assessment 


TOTAL 


IRs: 
20 


33 


12 


13 


Investigations 


Table 6 summarizes the work done on applications at the investigation stage during 
the reporting period. An investigation is considered to be “completed” when the 
investigating lawyer has conducted the investigation and is ready to proceed to the 
next stage of the conviction review process — the preparation of an investigation report. 


Six investigations were completed during the reporting period and eighteen 
investigations are under way. No applications are presently awaiting an investigation. 


TABLE 6: SUMMARY OF APPLICATIONS 
AT THE INVESTIGATION STAGE 


Investigations completed 6 
Investigations under way but not yet completed 18 
Applications awaiting investigation 0 
TOTAL 24 


Table 7 summarizes the work done on applications at the investigation report stage 
during the reporting period. An investigation report is considered to have been 
“completed” when it is in its final form, and the application is ready to be forwarded 
to the Minister for a decision. 


Six investigation reports were completed during the reporting period. Twelve other 
investigation reports are in the process of being prepared but are not yet complete. 


TABLE 7: SUMMARY OF APPLICATIONS 
AT THE INVESTIGATION REPORT STAGE 


Investigation reports completed 6 
Investigation reports under way but not yet completed 12 
TOTAL 18 
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Decisions 


Table 8 summarizes the decisions made by the Minister regarding applications for 
ministerial review during the reporting period. The Minister made six decisions during 
the one-year period covered by this report. Five applications for ministerial review 
considered by the Minister were allowed, and one was dismissed. These cases are 
discussed earlier at pages 18 to 21. As of March 31, 2005, one application was under 
consideration by the Minister and awaiting a decision. 


TABLE 8: DECISIONS MADE BY THE MINISTER 


Applications dismissed 1 


Applications allowed 5 
TOTAL 6 


Applications Abandoned or Held in Abeyance 


During the reporting period, one application was abandoned at the preliminary 
assessment stage. Six applications were held in abeyance at the request of the applicant. 


Status of Active Applications at the End of the Fiscal Year 


Table 9 provides a snapshot of the status of all “active applications” as of March 31, 2005. 
An application is considered to be “active” if it is completed and awaiting preliminary 
assessment or is at any of the four stages of the conviction review process. 


Of the 33 active applications as of March 31, 2005, 13 (839%) were completed and awaiting 
preliminary assessment, seven (21%) were at the preliminary assessment stage, nine 
(27%) were at the investigation stage, three (9%) were at the investigation report stage, 
and one (3%) was at the decision stage. 


TABLE 9: SUMMARY OF THE STATUS OF ALL ACTIVE APPLICATIONS 


Applications completed and awaiting preliminary assessment 13 


Preliminary assessment stage 7 
Investigation stage S) 
Investigation report stage 3 
Decision stage 1 
TOTAL NO. OF ACTIVE APPLICATIONS 33 


Judicial Review 


There were no applications for judicial review of decisions made by the CCRG, outside 
agents or the Minister. 
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Application 

696.1 (1) Anapplication for ministerial review on the grounds of miscarriage 
of justice may be made to the Minister of Justice by or on behalf 
of a person who has been convicted of an offence under an Act 
of Parliament or a regulation made under an Act of Parliament or 
has been found to be a dangerous offender or a long-term offender 
under Part XXIV and whose rights of judicial review or appeal with 
respect to the conviction or finding have been exhausted. 


Form of application 


(2) The application must be in the form, contain the information and 
be accompanied by any documents prescribed by the regulations. 


Review of applications 


696.2 (1) Onreceipt of an application under this Part, the Minister of Justice 
shall review it in accordance with the regulations. 


Powers of investigation 


(2) For the purpose of any investigation in relation to an application 
under this Part, the Minister of Justice has and may exercise the 
powers of a commissioner under Part I of the Inquiries Act and the 
powers that may be conferred on a commissioner under section 11 
of that Act. 


Delegation 


(3) Despite subsection 11(3) of the Inquiries Act, the Minister of Justice 
may delegate in writing to any member in good standing of the 
bar of a province, retired judge or any other individual who, in the 
opinion of the Minister, has similar background or experience the 
powers of the Minister to take evidence, issue subpoenas, enforce 
the attendance of witnesses, compel them to give evidence and 
otherwise conduct an investigation under subsection (2). 


Definition of “court of appeal” 


696.3 (1) In this section, “the court of appeal” means the court of appeal, 
as defined by the definition “court of appeal” in section 2, for the 
province in which the person to whom an application under this 
Part relates was tried. 


Power to refer 


(2) The Minister of Justice may, at any time, refer to the court of 
appeal, for its opinion, any question in relation to an application 
under this Part on which the Minister desires the assistance of that 
court, and the court shall furnish its opinion accordingly. 


Powers of Minister of Justice 
(3) On an application under this Part, the Minister of Justice may 


(a) ifthe Minister is satisfied that there is a reasonable basis 
to conclude that a miscarriage of justice likely occurred, 


(i) direct, by order in writing, a new trial before any court that 
the Minister thinks proper or, in the case of a person found 
to be a dangerous offender or a long-term offender under 
Part XXIV, a new hearing under that Part, or 


(ii) refer the matter at any time to the court of appeal for 
hearing and determination by that court as if it were an 
appeal by the convicted person or the person found to 
be a dangerous offender or a long-term offender under 
Part XXIV, as the case may be; or 


(b) dismiss the application. 
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No appeal 


(4) A decision of the Minister of Justice made under subsection (3) is 
final and is not subject to appeal. 


Considerations 


696.4 In making a decision under subsection 696.3(3), the Minister of Justice 
shall take into account all matters that the Minister considers relevant, 
including ; 


(a) whether the application is supported by new matters of signifi- 
cance that were not considered by the courts or previously 
considered by the Minister in an application in relation to the 
same conviction or finding under Part XXIV; 


(b) the relevance and reliability of information that is presented in 
connection with the application; and 


(c) the fact that an application under this Part is not intended to 
serve as a further appeal and any remedy available on such an 
application is an extraordinary remedy. 


Annual report 


696.5 The Minister of Justice shall within six months after the end of each 
financial year submit an annual report to Parliament in relation to 
applications under this Part. 


Regulations 
696.6 The Governor in Council may make regulations 


(a) prescribing the form of, the information required to be 
contained in and any documents that must accompany an 
application under this Part; 


(b) prescribing the process of review in relation to applications 
under this Part, which may include the following stages, 
namely, preliminary assessment, investigation, reporting on 
investigation and decision; and 


(c) respecting the form and content of the annual report under 
section 696.5. 


Aves N DIX 2 


REGULATIONS RESPECTING APPLICATIONS FOR MINISTERIAL REVIEW - MISCARRIAGES OF JUSTICE 


Interpretation Review of the Application 
1. The following definitions apply in these Regulations. 3. Onreceipt of an application completed in accordance with section 2, 
the Minister shall 


“Code” means the Criminal Code. (Code) 
(a) send an acknowledgment letter to the applicant and the person 


“Minister” means the Minister of Justice. (ministre i d : : 
J ( acting on the applicant’s behalf, if any; and 


Application (b) conduct a preliminary assessment of the application. 


2. (1) For the purposes of subsection 696.1 (2) of the Code, an application 4. (1) After the preliminary assessment has been completed, the Minister 
for ministerial review under Part XXI.1 of the Code shall be in the 


form set out in the schedule and contain the following information: (a) shall conduct an investigation in respect of the application if 


the Minister determines that there may be a reasonable basis 


(a) with respect to the applicant, _ to conclude that a miscarriage of justice likely occurred; or 
(i) the applicant's name, including any alias or former name, 


(ii) the applicant's address, date of birth and, if any, the number (b) shall not conduct an investigation if the Minister 


assigned to the applicant under the Royal Canadian (i) is satisfied that there is a reasonable basis to conclude that 
Mounted Police Automated Fingerprint Identification a miscarriage of justice likely occurred and that there is an 
System urgent need for a decision to be made under paragraph 


696.3(3)(a) of the Code for humanitarian reasons or to avoid 
a blatant continued prejudice to the applicant, or 

(ii) is satisfied that there is no reasonable basis to conclude 
that a miscarriage of justice likely occurred. 


(iii) the name, address and telephone number of the person 
making the application on the applicant’s behalf, if any, 
(iv) whether the alleged miscarriage of justice relates to 
a conviction on an offence punishable on summary 


conviction or on an indictable offence, or, in the case of (2) The Minister shall send a notice to the applicant and to the person 
a finding of dangerous offender or long-term offender under acting on the applicant’s behalf, if any, indicating whether or not 
Part XXIV of the Code, particulars of the finding, and an investigation will be conducted under subsection (1). 


(v) whether the applicant is in custody; oe : ia 
(3) Ifthe Minister does not conduct an investigation for the reason 


(b) with respect to any pre-trial hearings, described in subparagraph (1)(b) (ii), the notice under subsection (2) 
(i) the date of the preliminary inquiry, if any, shall indicate that the applicant may provide further information in 
(ii) the court and its address, and support of the application within one year after the date on which 
(iii) the number, type and date of any pre-trial motions, the notice was sent. 


as well as the court decision on those motions; : : ee : : : : 
(4) If the applicant fails, within the period prescribed in subsection (3), 


(c) with respect to the trial, to provide further information, the Minister shall inform the 
(i) the date on which it started, applicant in writing that no investigation will be conducted. 

(ii) the court and its address, the plea entered at trial, the mode 
of trial and the date of the conviction and that of sentencing, 

(iii) the names and addresses of all counsel involved in the trial, 


(5) If further information in support of the application is provided after 
the period prescribed in subsection (3) has expired, the Minister 
shall conduct a new preliminary assessment of the application 


and : 
(iv) the number, type and date of any motions made, as well under section 3. 
as the date of the court decision on those motions; 5. (1) After completing an investigation under paragraph 4(1)(q), the 


Minister shall prepare an investigation report and provide a copy of 
it to the applicant and to the person acting on the applicant's behalf, 
if any. The Minister shall indicate in writing that the applicant may 
(e) the grounds for the application; and provide further information in support of the application within one 
year after the date on which the investigation report is sent. 


(d) particulars regarding any subsequent appeals to the court 
of appeal or the Supreme Court of Canada; 


(f) adescription of the new matters of significance that support 
the application. (2) Ifthe applicant fails, within the period prescribed in subsection (1), 
to provide any further information, or if the applicant indicates in 
writing that no further information will be provided in support of 
(a) the applicant's signed consent authorizing the Minister the application, the Minister may proceed to make a decision under 
(i) to have access to the applicant's personal information subsection 696.3(3) of the Code. 
that is required for reviewing the application, and 
(ii) to disclose to any person or body the applicant's personal 
information obtained in the course of reviewing the 
application in order for the Minister to obtain from 
that person or body any information that is required 
for reviewing the application; 


(2) The application must be accompanied by the following documents: 


6. The Minister shall provide a copy of the Minister’s decision made under 
subsection 696.3(3) of the Code to the applicant and to the person acting 
on the applicant's behalf, if any. 


Annual Report 


7. Anannual report submitted under section 696.5 of the Code shall 
contain the following information in respect of the financial year under 
(c) atrue copy of the trial transcript, including any preliminary review in the report: 
hearings; 


(b) a true copy of the information or indictment; 


a) the number of applications made to the Minister; 
(d) atrue copy of all material filed by the defence counsel and b 


: : : : the number of applications that have been abandoned or that 
Crown counsel in support of any pre-trial and trial motions; 


are incomplete; 


ie a ue copy of all facuams fled on appeal, c) the number of applications that are at the preliminary assessment 


(f) atrue copy of all court decisions; and stage; 
(g) any other documents necessary for the review of the application. d) the number of applications that are at the investigation stage; 


e) the number of decisions that the Minister has made under 
subsection 696.3(3) of the Code; and 


(f) any other information that the Minister considers appropriate. 


Coming into Force 


8. These Regulations come into force on the day on which section 71 
of the Criminal Law Amendment Act, 2001, chapter 13 of the Statutes 
of Canada, 2002, comes into force. 
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AP PEN DIX 3 


ORGANIZATIONAL CHART 


Minister 
of Justice 


Deputy 
Minister 


Dept. of Justice 
Corporate Services 


Funding, 
Administration 
& Support 


Legal Advice & 
Recommendations 


Legal Advice & 
Recommendations 


Special 
Advisor 
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AQeeeek ND IX 4 


CONVICTION REVIEW PROCESS CHART 


Preliminary Assessment 


by CCRG or Agent 
Decision to Proceed Deusion Review b 
(1) a Not to Proceed ---- > ; y ; 
to Investigation ee Special Advisor 
to Investigation 

(2) Investigation Disagrees** Agrees 
Investigation Rone Application 
(3) Report & Advice }---- >| ; y Does Not Proceed 
sae Special Advisor 5a 08 
to Minister to Investigation 


(4) Decision Special Advisor’s 


of Minister Po Advice to Minister 
oo | 
Reference for 
the opinion of the 
court of appeal* 
Dismiss pia 
Remedy 


* Such an opinion can be requested at any stage of the process but would most likely occur as indicated above. 


** Recommends review process continue. 


aya 


cherry & ND I KS 


_ CONTACTING THE CRIMINAL CONVI 


Mail 

Minister of Justice 

Criminal Conviction Review Group 
(222 Queen, 11th Floor) 

284 Wellington Street 

Ottawa, Ontario 


K1A 0H8 


E-mail 


Initial Inquiries: ccrg.inquiries@justice.gc.ca 


Telephone 


Information for contact by telephone will be provided following the initial contact by mail or e-mail. 


CCRG Web Site 


http://canada.justice.gc.ca/en/ps/ccr/index.html 
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Introduction 


nder Canadian law, the Minister of Justice has the legal authority to 

review a criminal conviction on the basis that there may have been 

a miscarriage of justice. The Minister has had that power in one form 
or another since 1892. The conviction review process is started when a person 
submits an application for ministerial review (miscarriages of justice), also 
known as a “conviction review application.” 


The application for ministerial review must be supported by “new matters of 
significance” — usually important new information or evidence. If the Minister 
is satisfied that those matters provide a reasonable basis to conclude that a 
miscarriage of justice likely occurred, the Minister may grant the convicted 
person a remedy — a referral of the case to the court of appeal to be heard as a 
new appeal or a direction for a new trial. The Minister does not determine an 
applicant's guilt or innocence — he or she can merely return cases to the courts 
where those determinations may be made. 


Pursuant to section 696.5 of the Criminal Code, the Minister of Justice is 
required to submit an annual report to Parliament regarding applications for 
ministerial review (miscarriages of justice) within six months of the end of the 
fiscal year. This is the fourth annual report and it covers the period April 1, 2005 
to March 31, 2006. Under the regulations, the Minister's annual report must 
address the following matters: 


m@ the number of applications for ministerial review made to the Minister; 

@ the number of applications that have been abandoned or that are 
incomplete; 

m@ the number of applications that are at the preliminary assessment stage; 

@ the number of decisions that the Minister has made; and 

@ any other information that the Minister considers appropriate. 


This report describes the role of the Department of Justice in reviewing crim- 
inal convictions, outlines how the review process works, provides the statistical 
information required by the regulations, considers a variety of emerging 
issues, reviews the cases in which remedies have been granted and updates 
previous ones, and describes developments expected in the coming year. 


The appendices provide further information, including the governing legis- 
lation, the regulations, and information about how to contact the Criminal 
Conviction Review Group. 
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Addressing Possible 
Miscarriages of Justice 


History of the Power to Review Criminal Convictions 


Historically, at common law the only power to revisit a criminal conviction 
was found in the “Royal Prerogative of Mercy,” a body of extraordinary powers 
held by the Crown that allow it to pardon offenders, reduce the severity of 
criminal punishments, and correct miscarriages of justice. 


Over the years, the Minister's power underwent various legislative changes, 
culminating in 1968 in the former section 690 of the Criminal Code. This 
section remained in effect for more than thirty years. 


The Current Conviction Review Process 


The current conviction review process has been in place since 2002, when 
section 690 of the Criminal Code was repealed and replaced by sections 696.1 
to 696.6 (Appendix 1), after a broad public consultation. These provisions, 
along with regulations (Appendix 2), set out the law and procedures governing 
applications for ministerial review (miscarriages of justice). 


The current conviction review process improved transparency and addressed 
deficiencies in the previous process by: 


@ including clear guidelines as to when a person is eligible for a conviction 
review; 

™@ providing a straightforward application form and clear direction on the 
information and documents needed to support it; 

@ describing the various stages in the conviction review process; 

™@ specifying the criteria the Minister must consider in deciding whether a 
remedy should be granted; 


™@ expanding the category of offences for which a conviction review is 
available to include not only indictable offences but also summary- 
conviction offences; 

M@ giving those investigating applications on behalf of the Minister the 
authority to compel the production of documents as well as the 
appearance and testimony of witnesses; and 


M@ requiring the Minister to submit an annual report to Parliament. 


Criminal Conviction Review Group 


The Criminal Conviction Review Group (CCRG) is a separate unit of the 
federal Department of Justice. It has five main responsibilities: 


@ liaising with applicants, their lawyers, agents of the provincial attorneys 
general, the police and various other interested parties; 

M@ reviewing applications for ministerial review and conducting preliminary 
assessments; 


™@ conducting investigations where warranted; 


™@ compiling the findings of investigations into an investigation report; and 


@ providing candid, objective and independent legal advice to the Minister 
on the disposition of applications for ministerial review. 


Throughout the reporting period, six full-time lawyers were employed at the 
CCRG. They have broad experience in criminal law including defence work, 
prosecutions and criminal law policy development. In addition, the CCRG 
supervised law students from the University of Ottawa under the Department's 
Clinical Internship Program. 


Following the legislative changes in 2002, a number of structural changes 
were made to enhance the arm’s-length relationship between the CCRG and 
the Department of Justice. 


The CCRG office is located outside of the Department of Justice Headquarters 
in a downtown Ottawa office building which has both government and private 
sector tenants. No other Department of Justice offices are located in this building. 


Rather than formally passing through another branch of the Department, 
advice passes from the CCRG to the Minister through the Deputy Minister’s 
office. Administration and support services are provided to the CCRG by the 
Department’s Corporate Services Branch. 


To promote awareness and understanding of the conviction review process, 
the CCRG provides presentations or lectures, subject to availability, resources 
and operational requirements. During the reporting period, presentations 
were made to the executive of the National Parole Board, and classes at 
Carleton University and the University of Ottawa, as well as several 
conferences described later in this report. 


The CCRG has also taken steps to develop appropriate working relationships 
with various interested parties including the courts, provincial attorneys 
general and organizations such as the Association in Defence of the Wrongly 
Convicted (AIDWYC). 


The Special Advisor to the Minister 


Bernard Grenier, a retired judge of the Court of Quebec with more than two 
decades of distinguished experience on the bench, has served as the Special 
Advisor to the Minister on applications for ministerial review since 2003. 


The Special Advisor’s position is an independent one. He is neither a member 
of the public service of Canada nor an employee of the Department of Justice. 
The Special Advisor is appointed by Order-in-Council from outside the 
Department and public service. 


While the Special Advisor's main role is to make recommendations to the 
Minister once an investigation is complete, it is equally important that he 
provide independent advice during all stages of the review process, including 
the preliminary assessment stage where applications may be screened out. 
The Special Advisor's involvement ensures that all stages of the review are 
complete, fair and transparent. 
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For example, the Special Advisor may request that additional information 
be collected, or existing information be clarified, before an application 

is screened out at the preliminary assessment stage. The Special Advisor 
may conclude that a particular application should not be screened out and 
recommend to the Minister that the review process continue. 


At the investigation stage, the Special Advisor's role may include providing advice 
and guidance to the CCRG or seeking clarification of issues. Nevertheless, the 
CCRG or the appointed agents remain responsible for conducting the inves- 
tigation and are expected to provide candid and independent advice to the 
Minister along with the investigation report. The Special Advisor reviews the 
investigation report and any appended material and provides his own advice 
and recommendations to the Minister, which may or may not differ from the 
advice provided by the CCRG or agent. 


The involvement of the Special Advisor, in concert with the arm’s-length 
relationship between the CCRG and the Department of Justice, ensures that 
the conviction review process is independent. 


Conviction Reviews By Outside Agents 


As a practical matter, the Minister is not personally involved in the preliminary 
assessment, investigation and investigation stages of the conviction review 
process. These stages are usually carried out on his or her behalf by the CCRG. 
The Minister does personally decide all applications for ministerial review 
that proceed to the investigation stage. 


In some circumstances, the Department retains an outside “agent” to conduct 
the review. The outside agent, rather than the CCRG, will provide advice to the 
Minister. 


Typically, a conviction review is conducted by an outside agent where a potential 
conflict of interest arises, such as where the prosecution was conducted by the 
Attorney General of Canada (e.g., drug prosecutions, or criminal prosecutions 

in the Yukon, Northwest Territories and Nunavut). During this reporting period, 

five applications for ministerial review were referred to outside agents. 


Authorizations for the Use of the Minister’s 
Investigative Powers 


Under the previous review process, there was no legal procedure to require 
witnesses to provide information or produce documents that might be rele- 
vant to an application. The review of an application was therefore dependent 
upon the voluntary cooperation of witnesses. This was seen as a weakness in 
the review process, since information and documents in the possession of a 
reluctant or uncooperative witness could not be obtained. 


This weakness was corrected by the current section 696.2 of the Criminal Code 
which gives the Minister the powers of a commissioner under the Inquiries Act. 
Specifically, the Minister has the investigative power to: 


@ subpoena a witness; 


™ require a witness to answer questions and give evidence, orally or in writing, 
under oath or solemn affirmation; and 


™@ require a witness to produce documents or other things that may be rele- 
vant to an investigation. 


Those involved in the first three stages of the conviction review process may 
need to use these investigative powers to evaluate an application. Therefore, 
a lawyer, retired judge or other qualified individual may be authorized in writ- 
ing by the Minister to exercise these investigative powers. Hence, where it is 
necessary to do so, the CCRG lawyer or outside agent can, for example, issue a 
subpoena to a witness and require the witness to answer questions under oath. 


The CCRG does not hesitate to seek the Minister’s authority to use these powers 
when warranted. During this reporting period, the Minister gave five written 
authorizations for the use of his investigative powers. 


Contacting the CCRG 


Applicants and interested parties are encouraged to communicate with CCRG 
in writing. Correspondence and inquiries may be forwarded to the Minister of 
Justice, Criminal Conviction Review Group, 284 Wellington Street, (222 Queen, 
11 Floor), Ottawa, Ontario, K1A 0H8. Initial contact with the CCRG may also 
be made by e-mail to ccrg.inquiries@justice.gc.ca. Replies to inquiries for- 
warded to the Minister regarding the application process or about specific 
applications are prepared by the CCRG. 


The CCRG Web site can be accessed directly at http://canada.justice.gc.ca/ 
en/ps/ccr/index.html or via the Department of Justice Canada Web site using 
the site map. The CCRG site provides access to past annual reports, news 
releases, legislation and other information. 


To provide accurate information about the conviction review process to 
applicants and interested parties, the CCRG has also produced an information 
booklet entitled Applying for a Conviction Review. The booklet is a step-by- 
step guide to preparing and submitting an application and contains all the 
required forms. The CCRG will provide a copy of Applying for a Conviction 
Review to a potential applicant or interested party who requests one. It is 
also available on the CCRG Web site. 


' See the Inquiries Act, R.S.C 1985, ss. 4-5. 
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Emerging Issues 


Bail Pending Ministerial Decision 


During the period covered by this report, two further applicants were granted 
bail pending the Minister’s decision regarding their applications for minis- 
terial review. This brings to four the number of applicants who have been 
released on bail. 


In 1994, William Mullins-Johnson was convicted by an Ontario court of the 
murder and sexual assault of his four-year-old niece. Mullins-Johnson’s appeals 
to the Ontario Court of Appeal and Supreme Court of Canada were dismissed. 


With the assistance of the Association in Defence of the Wrongfully Convicted, 
Mullins-Johnson submitted an application for ministerial review of his con- 
victions and brought an application for bail before the Ontario Superior Court 
of Justice. On September 21, 2005, the Court granted an order releasing 
Mullins-Johnson on bail pending the Minister’s decision.” 


In 1992, Kyle Unger was convicted after a trial before the Manitoba Court of 
Queen's Bench of the murder of a young woman at a rock music festival. The 
Manitoba Court of Appeal dismissed his appeal in 1993, and an appeal to the 
Supreme Court of Canada was discontinued the following year. 


After submitting an application for ministerial review, Unger sought bail in 
the Manitoba Court of Queen’s Bench. In a decision released on November 5, 
2005,° Justice Holly Beard accepted that she had the jurisdiction, based on the 
decisions in R. v. Phillion’ and R. v. Driskell,° to grant bail pending the Minister's 
decision. She summarized the principles developed in the previous cases 
governing release on bail: 


m This hearing is not: 


— aninvestigation of the merits of the applicant's application 
for ministerial review; 


— adetermination of whether the conviction constitutes a mis- 
carriage of justice; or 


— aconsideration of whether there should be a reference of a 
question to the Court of Appeal; 


m™ the only matter to be decided is whether the applicant should be 
released prior to a decision or reference from the Minister of Justice 
following an investigation; 


m where the minister orders an investigation, he does so after finding 
that there may be a reasonable basis to conclude that a miscarriage 
of justice has likely occurred; 


? The decision is not reported. 

3 R. v. Unger, [2005] M.J. No. 396. 
4 [2003] O.J. No. 3422. 

5 [2004] M.J. No. 7. 


continued detention after such a finding fails to accord with the 
principles of fundamental justice and therefore breaches s. 7 of the 
Charter because the detention follows from or depends entirely 
upon a conviction about which there are at least reasonable grounds 
to believe may be a miscarriage of justice — the continued detention 
is contrary to the principle of fundamental justice that we do not 
convict, or imprison after conviction, those who are innocent of the 
crime charged; 


the criteria for release at this stage should be the same as those set 
out in s. 679(3) of the Criminal Code, being: 


(i) that the applicant is not frivolous; 


(ii) that the applicant will surrender himself or herself into 
custody, according to the terms of the order; and 


(iii) that the applicant’s detention is not necessary in the public 
interest; 


these requirements are cumulative; 


to establish that an application is not frivolous, the applicant does 
not have to establish actual or near certainty of success, but should 
be able to demonstrate that there are serious concerns (or possibly 
“very serious concerns”) about the accuracy of the verdict because 
of further information; 


where the Minister has concluded, after the preliminary assessment, 
that there may be a reasonable basis to conclude that a miscarriage 
of justice likely occurred and ordered an investigation, that is 
indicative that the application is not frivolous; 


the public interest would normally favour the continued detention 
of a person convicted of a serious crime such as murder; 


where the grounds for review are strong and there is serious (or 
possibly very serious) concern about the accuracy of the verdict at 
trial, the public interest may well shift in favour of release; 


the community's tolerance for keeping the applicant in custody will 
vary with the quality of the evidence being put forward in support 
of the application; 


an application for release is brought by the applicant, and therefore 
he or she bears the burden of proof, which is proof on a balance of 
probabilities; 

it is arguable that the standard for release may vary depending on 
the stage of the application — that is, an application that has just 
passed preliminary assessment stage has not been subjected to the 
intense scrutiny of an investigation, and as a result, must meet a 
higher standard of raising not just “serious concerns” about the 
reliability of the conviction, but “very serious concerns’; 
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m@ the grounds being relied on by the applicant should be considered 
in the context of the evaluative principles that the Minister is 
obligated to consider in s. 696.4 of the Criminal Code: 


— whether the application is supported by new matters of 
significance that were not considered by the courts or 
previously considered by the Minister in a previous application; 


— the relevance and reliability of information that is presented 
in connection with the application; and 


— the fact that an application is not intended as a further appeal 
and any remedy is an extraordinary remedy. 


After reviewing the case, Justice Beard concluded there are “very serious 
concerns that [Unger] may have been wrongfully convicted” and that he 
should be released on bail. 


Public Inquiries 


During the reporting period, three provincial public inquiries were under way 
or being established. 


In Saskatchewan, the Commission of Inquiry into the Wrongful Conviction 
of David Milgaard® continued its work. Milgaard spent 23 years in prison for a 
murder he didn't commit. The Inquiry, headed by the Honourable Mr. Justice 
Edward P. MacCallum of the Alberta Court of Queen's Bench, is expected to 
conclude by the end of 2006. The Attorney General of Canada has standing 
at the Inquiry. 


In Manitoba, the Commission of Inquiry into Certain Aspects of the Trial and 
Conviction of James Driskell’ was established in December 2005. Headed by 
the Honourable Patrick LeSage, former Chief Justice of the Ontario Superior 
Court of Justice, it began public hearings in July 2006 and is expected to report 
by December 2006. 


In June 2006, the Government of Newfoundland and Labrador released the report 
of the Right Honourable Antonio Lamer, former Chief Justice of Canada, into 
the cases of Gregory Parsons, Randy Druken and Ronald Dalton.® It makes 
more than 40 recommendations on all aspects of the criminal justice system, 
from legal aid to police investigations to Crown culture. In particular, Lamer 
notes “the conviction of innocent people has been established with increasing 
frequency in Canada in recent years.” 


In response, the Government of Newfoundland and Labrador announced’ it 
accepted all of Lamer’s recommendations and appointed a retired justice of 
the Newfoundland Court of Appeal to conduct an independent review of its 

Office of the Director of Public Prosecutions. 


6 http://www.milgaardinquiry.ca/ 
? http://www.driskellinquiry.ca/index.html 
8 The report is available at http://www.justice.gov.nl.ca/just/lamer/. 


9 http://www.releases.gov.nl.ca/releases/2006/just/0621n03.html 


Education on Wrongful Convictions 


There have been several major conferences and educational sessions on the 
prevention of miscarriages of justice across Canada. 


In July 2005, there were several panels on wrongful convictions at the National 
Criminal Law Program sponsored by the Federation of Law Societies of Canada. 


In October 2005, more than 400 people attended a landmark international 
conference in Winnipeg entitled “Unlocking Innocence: Avoiding Wrongful 
Conviction.”!° The conference brought together Crown attorneys, defence 
lawyers, judges, police officers, scientists, policy-makers and academics from 
10 countries to discuss the causes and prevention of miscarriages of justice. 
The CCRG’s Senior Counsel and the Department’s Special Advisor on 
Wrongful Convictions were among the speakers. In a keynote address, the 
Hon. Irwin Cotler, then Minister of Justice and Attorney General of Canada, 
called wrongful convictions “among the greatest injustices a society can 
know” and delivered a plea for a “culture of prevention” among all criminal 
justice system participants. 


In October 2005, the Canadian Criminal Justice Association held its 30" 
Canadian Congress on Criminal Justice in Calgary. One of the sessions was 
entitled “Wrongful Conviction: The Travesty of Delayed Justice.” A Counsel 
from the CCRG discussed the causes of wrongful convictions and what can 
be done to prevent them from happening in the future. 


In November 2005, the Attorney General of New Brunswick, in partnership 
with the Saint John Police Force and the New Brunswick Ministry of Public 
Safety, sponsored a two-day conference entitled “Understanding Wrongful 
Convictions.” The program featured a presentation by CCRG’s Senior Counsel 
on applications for ministerial review and a number of other speakers 
addressed various topics on wrongful convictions. 


On November 25, 2005, the students of Humberview High School in Bolton, 
Ontario, hosted a one-day symposium called “The Wrongfully Convicted with 
a focus on the Steven Truscott Case.” The students had been studying wrongful 
convictions and decided to organize the conference as a culmination of their 
work. Over 600 high school students from across Ontario attended the 
symposium. A Counsel from the CCRG was among the speakers. 


In addition, prosecution services in Quebec, Ontario and British Columbia 
conducted educational sessions for their prosecutors on aspects of wrongful 
conviction. Each featured a presentation by Jennifer Thompson, a North Carolina 
woman whose mistaken eyewitness identification led to the wrongful rape 
conviction and imprisonment of Ronald Cotton. 


Osgoode Hall Law School’s Professional Development Program began a series 
of one-day courses for police, lawyers, judges and others involved in the criminal 
justice system entitled “Strategies for Avoiding Wrongful Convictions and 
Acquittals.” In December 2005, the issue of expert evidence was examined, 
followed in April 2006 by eyewitness identification and testimony. 


0 www.wrongfulconviction.ca. 
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Post-Conviction Disclosure 


Two Ontario cases recently dealt with the issue of post-conviction disclosure. 


In 1998, Marco Trotta was convicted of the assault and murder of his infant 
son. At his trial, the Crown presented evidence from Dr. Charles Smith, a 
forensic pathologist, who testified that the child’s death was not accidental. 
Dr. Smith’s competence and objectivity have subsequently been questioned. 
Prior to the hearing of his appeal in 2004, Trotta sought disclosure of material 
in the possession of the Crown relating to Dr. Smith’s competence and objec- 
tivity in order to introduce this material as fresh evidence at the appeal. The 
Ontario Court of Appeal dismissed the application.'! The Court acknowledged 
that the Crown’s disclosure obligation continues during the appeal process 
and proposed a two-part test that must be met by an accused in order for 
disclosure to be ordered during the appeal process. Trotta’s appeal was 
subsequently dismissed.” 


On October 20, 2005, the Supreme Court of Canada granted Trotta’s application 
for leave to appeal. The issue of post-conviction disclosure will be one of the 
matters argued before the Court. 


In 1998, John Terceira was convicted of the murder of a six-year-old girl. 
His conviction was affirmed by the Ontario Court of Appeal in 1998 and 
the Supreme Court of Canada in 1999. 


Terceira made an application to the Ontario Superior Court of Justice in 2005 
seeking the release of the victim's leotards for DNA analysis. Justice Eugene 
Ewaschuk dismissed the application, ruling it was an impermissible collateral 
attack on the murder conviction and that he had no jurisdiction to make the 
order requested. He suggested that an application for ministerial review was 
the appropriate way for Terceira to pursue the matter. Justice Ewaschuk added 
that, even if he did have the jurisdiction to order the release of the leotards for 
testing, he would not exercise his discretion to do so because Terceira had not 
shown that the proposed testing had any prospect of showing that another 
person was involved in the murder. 


Terceira sought leave to appeal the decision to the Supreme Court of Canada. 
His application for leave was dismissed without reasons on January 12, 2006.!% 


11 [2004] O.J. No. 2439 (C.A.). 
12 (2004), 190 C.C.C. (3d) 199 (Ont. C.A.). 
13 [2005] S.C.C.A. No. 479. 


Ontario Criminal Conviction Review Committee 


In May 2006, Ontario Attorney General Michael Bryant announced the estab- 
lishment of a committee to provide expert leadership in the prevention of 
wrongful convictions. The Ontario Criminal Conviction Review Committee 
(OCCRC) includes six senior Crown counsel from across the province, repre- 
senting the appellate, policy and trial perspectives on the issues. 


The Committee is being advised by the Honourable Michel Proulx, a former 
justice of the Quebec Court of Appeal, defence lawyer and co-author of a 
recent book on ethics and Canadian criminal law. 


The Committee will review criminal convictions where a miscarriage of justice 
is alleged, including cases that engage the conviction review process; provide 
expert advice and guidance to Crown attorneys across the province in dealing 
with some of the difficult issues relating to potential miscarriages of justice; 
develop educational and policy initiatives aimed at the prevention of 
miscarriages of justice; and develop protocols and best practices for dealing 
with these cases and preventing future miscarriages of justice. 


Manitoba Justice Initiatives 


In April 2003, the Deputy Attorney General of Manitoba, Bruce A. MacFarlane, 
Q.C., established a forensic evidence review committee to examine cases where 
homicide convictions were secured during the previous 15 years and where 
the Crown tendered and relied upon microscopic hair comparison evidence, 
in order to assess whether any miscarriages of justice occurred. The committee 
submitted its report on August 19, 2004, and identified two cases warranting 
further scrutiny. 


Late in 2004, the mandate of the review committee was expanded to consider 
sexual assault and robbery cases. In September 2005, the committee reported 
that it had reviewed 492 cases but none required further action. 
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Remedies Granted 
by the Minister 


During the reporting period, the Minister granted one remedy pursuant to 
section 696.3 (3) (a) of the Criminal Code. 


André Tremblay 


André Tremblay was convicted in February 1984 of first-degree murder in the 

killing of Serge Fournier, who died on July 3, 1982. Tremblay was sentenced to 
life imprisonment, with no parole eligibility for 25 years. Further appeals were 
unsuccessful and Tremblay applied for a ministerial review. 


The only ground for Tremblay’s application related to the statements of a jail- 
house informant, who had testified that the accused had confessed to him when 
they were both in custody. The informant later recanted under oath his trial testi- 
mony in 1988 and 1991. As well, Tremblay and his counsel were never told that the 
informant had received certain advantages in exchange for his trial testimony. 


On July 17, 2005, the Minister determined there was a reasonable basis to 
conclude that a miscarriage of justice likely occurred in this case and referred 
it to the Quebec Court of Appeal. 


No date has been set for the hearing. 


Update on Remedies Granted 


This section provides an update on previous cases which the Minister has 
referred back to the courts. 


Rodney Cain 


Rodney Cain was convicted of the second-degree murder of Joel Willis on 
February 14, 1985, after a trial at Toronto, Ontario. He was sentenced to life 
imprisonment without eligibility for parole for 12 years. His appeal against 
conviction was dismissed by the Ontario Court of Appeal on November 3, 1987, 
although the Court reduced the period of imprisonment that Cain would 
have to serve before being eligible for parole from 12 to 10 years. 


On May 19, 2004, the Minister granted Cain’s application for ministerial 
review, quashed his murder conviction and ordered a new trial. 


In June 2006, a jury convicted Cain of manslaughter, and a judge sentenced 
him to one day in jail in addition to the ten years he had already served on 
the original murder conviction. 


Steven Truscott 


After a jury trial, Steven Truscott, at age 14, was convicted of murder at Goderich, 
Ontario, on September 30, 1959. He was sentenced to death, as was then required 
by law. The Ontario Court of Appeal dismissed his appeal on January 20, 1960. 
The next day, his sentence was commuted to life imprisonment. The 
Supreme Court of Canada dismissed his application for leave to yee 

on February 24, 1960. 
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Subsequently, concern arose that Truscott’s conviction might have been a 
miscarriage of justice. On April 26, 1966, the Government of Canada referred 
his case to the Supreme Court of Canada. The Supreme Court was asked to 
determine how it would have decided an appeal by Truscott, on the basis of 
the existing judicial record and any other evidence it received. The Supreme 
Court answered that question on May 4, 1967, and ruled that it would have 
dismissed Truscott’s appeal. 


On November 29, 2001 — some 42 years after his conviction — Truscott sub- 
mitted an application for ministerial review. On January 24, 2002, the Minister 
of Justice appointed the Honourable Fred Kaufman, a former judge of the 
Quebec Court of Appeal, as an agent to investigate Truscott’s application. 


Kaufman conducted an exhaustive investigation of Truscott’s application and 
provided a 700-page report to the Minister in the spring of 2004. The report 
presented new information about the case. On the basis of this new informa- 
tion, the Minister decided that there was a reasonable basis to conclude that 
a miscarriage of justice likely occurred. Accordingly, on October 28, 2004, the 
Minister referred Truscott’s case to the Ontario Court of Appeal to be heard 

as anew appeal. 


The Minister announced on August 12, 2005 that he would waive solicitor-client 
privilege with respect to Justice Kaufman's report and that a copy of the report 
would be released publicly once it had been edited to protect privacy interests. 


In November 2005, the Department released an edited version of the 
investigative report. The executive summary of the report is available at 
http://canada.justice.gc.ca/en/ps/ccr/. 


In June 2006, a five-member panel of the Ontario Court of Appeal heard three 
weeks of testimony. Final arguments are scheduled for January 2007. 


Darcy Bjorge 
Darcy Bjorge was tried at Wetaskiwin, Alberta, on the following charges: 


(1) that he was unlawfully in possession of a car having a value of more 
than $1,000, knowing that it had been obtained by the commission 
of a theft; and 


(2) that he unlawfully defrauded a victim of a sport utility vehicle having a 
value of over $1,000. 


Bjorge was convicted of both charges on March 24, 1994. He was sentenced to 
three years in prison on the first charge and a concurrent three-year prison 
sentence on the second charge. 


Bjorge submitted an application for ministerial review of both convictions 
on June 8, 2000. 


In his decision of February 10, 2005, the Minister determined that there was 
a reasonable basis to conclude that a miscarriage of justice likely occurred in 
relation to Bjorge’s conviction for possession of stolen property. He ordered 
a new trial on this charge before the Alberta Court of Queen’s Bench. The 
Minister dismissed the part of the application relating to Bjorge’s conviction 
for fraud. 
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The Year Ahead 


The CCRG continues to work hard to process applications for ministerial 
review in a thorough and timely manner. A number of applications are expected 
to make their way to the Minister in 2006-2007 for a decision. In August 2006, 
the Minister referred two legal questions regarding the 1972 murder conviction 
of Romeo Phillion to the Ontario Court of Appeal. Phillion was convicted of 
non-capital murder in Ottawa on November 7, 1972 in the killing of Leopold 
Roy in August 1967. 
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convicted under the Criminal Code or the Controlled Drugs and Substances 
Actis eligible to apply. Convictions for indictable and summary conviction 
offences are now both eligible for review. A person found to be a dangerous 
offender or a long-term offender under the Criminal Code may also submit 
an application for ministerial review. 


An application will not be accepted until the applicant has exhausted all 
available rights of appeal. Judicial review and appeals to higher courts are 

the usual ways to correct legal errors and miscarriages of justice. Indeed, the 
Criminal Code specifically allows an appeal court to overturn a conviction 

on the ground that there has been a miscarriage of justice. Convicted persons 
are therefore expected to appeal their convictions where there are suitable 
grounds to do so. 


A conviction review by the Minister of Justice is not a substitute for, or alter- 
native to, a judicial review or an appeal of a conviction. An application for 
ministerial review is not meant to be another level of appeal or a mechanism 
that allows the Minister of Justice to take the same evidence and arguments 
presented to the courts and substitute his or her own judgment. 
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An application for ministerial review must be supported by “new matters 

of significance” — generally new information that was not presented to the 
courts or considered by the Minister on a prior application. Only new matters 
of significance will put the Minister in a position to determine whether there 
is a reasonable basis to conclude that a miscarriage of justice likely occurred. 


Although it is not required, applicants may seek the assistance of a lawyer or 
organizations specializing in wrongful conviction issues such as the Association 
in Defence of the Wrongfully Convicted (AIDWYC) or the Innocence Project. 


Guiding Principles 


A number of basic principles guide the CCRG in its review of applications for 
ministerial review: 


@ Independence: The independence of the conviction review process is 
supported by the arm’s-length relationship between the CCRG and the 
Department of Justice, the involvement of the Special Advisor and the 
ethical obligation of the CCRG to provide candid, objective and 
independent advice to the Minister. 


@ Impartiality: Where the CCRG has a conflict of interest, an application for 
ministerial review will be referred to an agent outside the Department for 
review. That outside agent, rather than the CCRG, will provide advice to 
the Minister. For example, cases that were prosecuted by Department of 
Justice lawyers (e.g., drug cases or criminal cases in the Yukon, Northwest 
Territories and Nunavut) are referred to outside agents. In most criminal 
cases, prosecutions are conducted by provincial attorneys general. 
Therefore, no conflict of interest exists in most of these cases. The CCRG 
will remain fair and impartial in its approach to an application between 
the applicant and the provincial attorney general. 


@ Thoroughness: Each application for ministerial review will receive 
thorough and meaningful consideration. Those that are supported by 
“new matters of significance” will proceed to the investigation stage. 
Those that are not will be screened out, and the applicants will be given 
reasons in writing for the decision. The CCRG conducts a thorough 
investigation of all applications and will, where warranted, use the 
substantial powers of investigation that are available (e.g. subpoena) 
to require the production of information or documents. At the decision 
stage of the process, the applicant will be provided with reasons in 
writing for the Minister’s decision. 


@ Non-adversarial approach: The CCRG gathers information during its 
reviews in a neutral and non-adversarial fashion. The emphasis is on 
determining whether the information in support of an application can 
be verified. 


@ Objectivity: The CCRG provides objective advice and recommendations 
to the Minister based on the facts, the law and any other relevant 
considerations, including protecting the integrity of its review. 


m@ Transparency: The CCRG is dedicated to an open and transparent 
conviction review process, subject to legitimate privacy interests and 
other concerns. 


@ Accountability: The CCRG is accountable for the performance of its 
responsibilities to the Minister, through the Deputy Minister’s office. 


All reasonable efforts are made to process and review each application as quickly 
as possible. However, priority is generally given to those matters where the 
applicant is in custody. 


Stages of the Review 


There are four stages in the review process: preliminary assessment; investigation; 
preparation of an investigation report; and the decision by the Minister. 


Preliminary Assessment 


When an application for ministerial review is received, the first task is to ensure 
that the required application form has been properly completed and the 
necessary supporting documents have been provided. Once the application is 
complete, the CCRG conducts a preliminary assessment to determine whether 
it merits further investigation — normally whether the application presents 
“new matters of significance” that were not available at trial or on appeal. 


The time required for a preliminary assessment will depend upon the amount 
of material to review and whether any of the “new matters of significance” 
require preliminary decisions, such as on the credibility of new evidence 
raised in the application. 


If the application does not present new matters of significance, it will be screened 
out. The Special Advisor reviews the decision to screen out an application at 

this stage. The Special Advisor may disagree with the decision to screen out the 
application and recommend to the Minister that the review process continue. 


Where an application is screened out at this stage, the applicant is informed in 
writing that the matter will not proceed and given the reasons for that decision. 
The applicant has one year to provide further information. 


Investigation 


The investigation conducted by the CCRG or agent attempts to verify the 
information in support of the application. Depending on the type of infor- 
mation provided by the applicant, the investigation could involve: 


™@ interviewing or examining witnesses to clarify or verify the information 
in the application; 


™ carrying out scientific tests (e.g. DNA testing paid for by CCRG); 


™ obtaining other assessments from forensic and social science specialists 
(e.g. polygraph examinations); 

® consulting police agencies, prosecutors and defence lawyers who were 
involved in the original prosecution and/or appeals; or 


@ obtaining other relevant personal information and documentation 
(e.g. Correctional Service of Canada file). 


17 


Application The time required for thédappstikation depends on the complexity of the 
696.1 (1) An application for ministerial review capplicatior! aiid theavailability ofevideride Teshouldse neted that say of?) 
stice b 


of justice may be made to the Minister he ot subject to ep peal. 


or on behalf o is final and is 1 
a person who has been convicted of at Seachivities could take place at the prelimi ary assessment phase as well. 
Parliament or a regulation made undeiRaéh edseiigeanigue andidrsvinieeitssand nature of the application determine 
been found to be a dangerous Tee a process offender 696.4 In making a decision under subsection 696.3(3), the Minister of Justice 
under Part XXIV and whose rights of juataEREVSSap peal with shall take into account all matters that the Minister considers relevant, 
respect to the conviction or finding have been exhausted. including 


Investigation Report r doy shee jeeeekiils wees 8 
Form of application (a) whether the application is supported by new matters of signifi- 
(2) The application must be in the form, dhe resuits.and Andings of the ee Gn ae ee 
be accompanied by any documents prreport)Thisereportwill summarize the Jacks Bathetedét Rhsguadicial recor 
Review of applications and will address whether the new iniQcmAlanua SHPO OG ARR HGANOR « 
696.2 (1) On receipt of an application under nidtas heen vernhied, and if So, to whathextentiothetimvestigatianxeport may also 
shall review it in accordance with the ¢@@anitify relevant issues and legakautheritiesn Aptequired bylaw; the repottdis 
: : YUSLTVe a6 ther é remedy avail; ich 
Powers of investigation sent to the applicant with a request {51 F6 10n ese The att Oey Bere for 
(2) For the purpose of any investigation intagipkavdngs where the prosecution occurred is also given a copy of the report 
under this Part, the Minister of Justice bnébdokedforstibmissighwual report 
powers of a commissioner under Part I of the Inquiries Act and the 696.5 The Minister of Justice shall within six months after the end of each 
powers that may be conferred on a coningjssioney under section [1 2 figancial year submit arn annqial repost to Pariament in velation to 
ofthat Act When the submissions, if any, have heenitereied — ahd any farther investiga- 


tion they might merit has been completed — the final version of the investigation 


Delegation : S j 
be iis Ween _ Feportis prepared, The Bes@4PASent then prepares written advice and 
(3) Despite subsection 11(3) of the Inquiries Act, the Mmisteér of Justice GORE. ‘Lhe Governor in Council rhay make regulations 
may delegate in writing to any membeF@GOHAEReA g@nsato the Minister. 


. . . * Pat . res “ri j f er J j ts j | j a B 
of a province, retired judge or any other individual who, in the (a) prescribing the form of, the information required to be 
contained in and any andan eee pai 


ini f the Minister, has similar bag WLETEC 3 : : : 
opinion of the Minister, has similar othe Special Ad * reviews the invest tion, nt any a EYER H an 


powers of the Minister to take evidence, issu poenas, enforce _ , ‘ - eee 
the attendance of witnesses, compel USO DS, wlaGdpLlepages his own advige,andiueconpmendations faiths, Minister dhe 
otherwise conduct an investigation ungesslpeetiGr-then proceeds to the firrabstaptoftie conivietonhereltewsprecess — 


namely, preliminary assessment, investigation, reporting 


Definition of “court of appeal” the decision of the Minister. on investigation and decision; and 

696.3 (1) In this section, “the court of appeal” means the courtofappeal, |, (c) respecting the form and content of the annual report under 
as defined by the definition “court of adpecisior dy, the Minister eet BR fee J 
province in which the person to whom an application under this ae ‘ f ‘ 4 Y 
Part relates was tried. In this final stage, the Minister of Justice personally reviews the investigation 


report and supporting materials, the materials submitted by the applicant, 


Power to refer : ; 5 
pia 2) 2) Ln ks Ge a aimee ie kde the dyice an recqmmendations of the CCRG or agent, and the advice and 
(2) The Minister of Justice may, at any time, refer to the court of appeal, 


for its opinion, any question in relatiot econppnendations of the Special Advisor. 
this Part on which the Minister desires the assistance of that court, 
and the court shall furnish its opinion Hai ster then decides to dismiss or allow the application. In arriving at a 
Powers of Minister of Justice decision, the Minister must take into account all relevant matters, including: 
(3) On an application under this Part, the Minister of Justice may 
¢ ° ° ° a & = . = a” 
(a) if the Minister is satisfied that there i whethesrthe application 1S supported by new matters of significance 
conclude that a miscarriage of justice lik¢hwatowere not considered by the courts or by the Minister in a previous 
(i) direct, by order in writing, a new triapjolteation forministerial review; 
the Minister thinks proper or, in the case of a person found Re ne ’ 4 f : 
to be a dangerous offender or a \Mi, the xelevanae.and reliability of information that is presented in the 
Part XXIV, a new hearing under that pplication; and 


(ii) refer the matter at any time to the coyrt ofappes ha ; ? ree WS E é : : 
hearing and determination by mt che LAL db af,an application for ministerial review is not intended to serve 


appeal by the convicted person or thagesfuttierappeal and any remedy available on such an application is 


be a dangerous offender or a long-term offender under d 
Part XXIV, as the case may be; or an extraordinary remedy. 


(b) dismiss the application. 


KREGULAIIUNS KESPECIING APPLIVLALIUNS FUK MINIS LERIAL KEVIEW — MISCAKKIAGELS UF JUSLIVE 


Integntatiroumstances, an application may raise a questiovrienathHichph&cation 
Miltistér rivayowish drerassistante ofthe court of appeal. The! court's opinibi'e" completed in accordance with section 2, 


on thé questiébnanay help the Minister make his or her decision. erice, the 


). send an einowieds sment letter to the applicant and the person 


Miiisterthasthé levalsauchority, atary time and prior to any decision, 0, ReLEhidane’s behalf, ifany: and 


tigg,qbout an application to the court of appeal for its OPER AY Ppa sry assagireenien the Hee licertant 


the coumboflapnsel s.epinionwenuld beseught math regard to, a legal. iSSWe.ary assessment has been completed, the Minister 
centrat forthe! pplication." XX1.1 of the Code shall be in the 


form set out in the schedule and contain the following information (a) shall conduct an investigation in respect of the application if the 


Minister determines that there may be a reasonable basis to 


If the! Ministerds satisfiede tha t there i is a reasonable basis to conctudethiatia miscarriage of justice likely occurred; or 


fi) thee hustive, aime, inc Tidings HAC vou former name, 


miscarriage, O justee AGCHE Qh PucsHant, £0,34bsection 696)31(3) ofthe an investigation if the Minister 
Criminal Goite thie Minister may oreReyel Grew trial, ora hearing inthe’ fers sot there is a reasonable basis to conclude that a 


»f justice likely occurred and that there is an 


yunted Me oe | Fingerpyint Identificat 
a person fi ound to a dangerous’o lon o- g-te rm Otfender, or refer the Perens a decision to be made under paragraph 
the courtofappealas if ihwereham appeal ae theconvicted person di pers 1! the ¢ lode for humanitarian reasons or to avoid 


found tg peat HABER AE ONE Tee btethinued prejudice tothe aplean 


(ii) is satisfied the it there is no ieanbndele oats to ¢ conclude that 
conviction on an offence punishable on summary convic- a miscarriage of justice likely occurred. 
tion or on an indictable offence, or, in the case of a finding of 
dangerous offender or long-term offender under Part XXIV 
of the Code, particulars of the finding, and 

) whether the applicant is in custody; 


(2) The Minister shall send a notice to the applicant and to the person 
acting on the applicant’s behalf, if any, indicating whether or not an 
investigation will be conducted under subsection (1). 


(3) If the Minist 
described in subparagraph (1)(b) (ii), the 
shall indicate that the applicant may provide further information in 
support of the application within one year after the date on w 


ter does not conduct an investigation for the reason 
(b) with respect to any pre-trial hearings, 


i) the date of the preliminary inquiry, if any, 

ii) the court and its address, and 

iii) the number, type and date of any pre-trial motions, a 
as the court decision on those motions; 


notice under subsection (2) 


hich 


s well the notice was sent 


(4) If the applicant fails, within the period prescribed in subsection (3), 
to provide further information, the Minister shall inform the appli 
cant in writing that no investigation will be conducted 


(c) with respect to the trial, 

i) the date on which it started, 

(ii) the court and its address, the plea entered at trial, the mode 
of trial and the date of the conviction and that of sentencing, 

(iii) the names and addresses of all counsel involved in the trial, 
and 

(iv) the number, type and date of any motions made, as well as 
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The application must be accompanied by the following documents: 


(a) the applicant's signed consent authorizing the Minister 

(i) to have access to the applicant's personal information that is 
required for reviewing the application, and 

(ii) to disclose to any person or body the applicant's personal 
information obtained in the course of reviewing the 
application in order for the Minister to obtain from that 
person or body any information that is required for review- 
ing the application; 


(b) a true copy of the information or indictment; 


(c) atrue copy of the trial transcript, including any preliminary 
hearings; 


(d) a true copy of all material filed by the defence counsel and 
Crown counsel in support of any pre-trial and trial motions; 


(e) a true copy of all factums filed on appeal; 
(| atrue copy ofall court decisions; and 


(g) any other documents necessary for the review of the application. 


6. The Minister 


to provide any further information, or if the applicant indicates in 
writing that no further information will be provided in support of 
the application, the Minister may proceed to make a decision under 


subsection 696.3(3) of the Code 


shall provide a copy of the Minister’s decision made unde 


subsection 696.3(3) of the Code to the applicant and to the person act 


ing on the apy 


ylicant’s behalf, if any. 


Annual Report 


7. An annual report 


submitted under section 696.5 of the Code shall con 


tain the following information in respect of the financial year under 
review in the report: 


(a) 


(b) 


(C) 


the number of applications made to the Minister; 


the number of applications that have been abandoned or that are 


incomplete; 


the number 
stage; 


of applications that are at the preliminary assessment 


the number of applications that are at the investigation stage; 


the number of decisions that the Minister has made under subsec- 
tion 696.3(3) of the Code; and 


any other information that the Minister considers appropriate. 


Coming into Force 


8. These 
the Criminal Law 


Regulations come into force on the day on which section 71 of 
Amendment Act, 2001, chapter 13 of the Statutes of 


Canada, 2002, comes into force. 
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Statistical Information 


ection 696.5 of the Criminal Code requires that the Minister of Justice 
submit an annual report to Parliament regarding applications for 
ministerial review during the previous fiscal year. 


The report must include the number of applications made to the Minister, the 
number that have been abandoned or that are incomplete, the number at the 
preliminary assessment stage and at the investigative stage, the number of 
decisions the Minister has made under subsection 696.3 (3), and any other 
information the Minister considers appropriate. 


Reporting Period 


The reporting period covered by this annuai report is the one-year period 
between April 1, 2005, and March 31, 2006. 


Application Requests 


Table 1 summarizes the number of application requests made to the Minister 
during the reporting period. An application request is considered to have 
been made if a potential applicant or a person acting on their behalf inquires 
about submitting an application for ministerial review. The information 
booklet Applying for a Conviction Review is sent to the person making the 
inquiry. The booklet provides detailed information about the conviction 
review process, includes the required forms, and provides step-by-step 
instructions for submitting an application. 


During the period covered by this report, 39 application requests were made 
to the Minister. 


TABLE 1: APPLICATION REQUESTS MADE TO THE MINISTER 


TOTAL 39 


Applications Made to the Minister 


Table 2 indicates the number of applications that the Minister actually received 
during this reporting period. An application is considered to be “completed” 
when a person has submitted the forms, information and supporting documents 
required by the regulations. The Minister received two completed applications 
during the reporting period. 


An application is considered to be “partially completed” when a person 
has submitted some, but not all, of the forms, information and supporting 
documents required by the regulations. For example, a person may have 
submitted the required application form but not the supporting documents 
required. Although it is the responsibility of the applicant to provide the 
required documentation, CCRG staff frequently assist applicants. It is not 
unusual for an application to remain in the “partially completed” category 
for a period of time while the applicant gathers and submits the necessary 
documents and information. 


Of the 39 application requests made to the Minister during the reporting 
period, 36 fall into the “partially completed” category. 


An application is “screened out” if the person is not eligible to make an appli- 
cation for ministerial review. This category covers a variety of circumstances — 
for example, if it related to a provincial offence, involved a civil matter, or dealt 
with the same subject matter as a previously denied application and did not 
raise any new matters of significance. One application was screened out 
during the reporting period. 


TABLE 2: APPLICATIONS MADE TO THE MINISTER 


Applications completed 2 


Applications partially completed 36 
Applications screened out 1 
TOTAL 39 
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Progress of Applications Through the Conviction 
Review Process 


Table 3 summarizes the work completed in the first three stages of the conviction 
review process. Twelve preliminary assessments were completed during the 
period covered by this report. Two investigations were completed during the 
reporting period. 


The length of time to conduct a preliminary assessment typically ranges from 

a few weeks to months. An investigation usually takes a number of months to 

complete, although the time required to complete an investigation varies with 
the complexity of the case. 


TABLE 3: PROGRESS OF APPLICATIONS THROUGH 
THE CONVICTION REVIEW PROCESS 


Preliminary assessments completed 12 
Investigations completed 2 
TOTAL 14 


Preliminary Assessments 


Tables 4 and 5 provide further information about the work completed at the pre- 
liminary assessment stage of the conviction review process. Table 4 summarizes 
the applications that were at the preliminary assessment stage during the 
reporting period. Forty-three applications were at the preliminary assessment 
stage. Ten applications were awaiting preliminary assessment, 20 preliminary 
assessments were under way and 13 preliminary assessments were completed. 
The number of applications awaiting preliminary assessment is down dramat- 
ically from more than 70 cases in November 2002. A preliminary assessment 
is considered to be “under way” if it commenced during the reporting period, 
or commenced prior to the reporting period but continued during the 
reporting period. 


Table 5 shows that of the 13 applications where preliminary assessments 
were completed, ten did not proceed to the investigation stage. In such cases, 
the new matters raised by the applicant were not such that there might be a 
reasonable basis to conclude that a miscarriage of justice likely occurred. 
Three applications did proceed to the investigation stage. 


TABLE 4: SUMMARY OF APPLICATIONS 
AT THE PRELIMINARY ASSESSMENT STAGE 


Applications awaiting preliminary assessment 10 
Preliminary assessments completed 13 
Preliminary assessments still under way 20 
TOTAL 43 


TABLE 5: DISPOSITION OF APPLICATIONS 
FOLLOWING PRELIMINARY ASSESSMENT STAGE 


Applications that did not proceed to the investigation stage 
following a preliminary assessment 10 


Applications that did proceed to the investigation stage 
following a preliminary assessment 3 


TOTAL 13 
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Investigations 


Table 6 summarizes the work done on applications at the investigation stage 
during the reporting period. An investigation is considered to be “complete” 
when an investigation report is completed and forwarded to the Minister for 
his review and decision. 


Two investigations were completed during the reporting period and 11 
investigations were under way. 


TABLE 6: SUMMARY OF APPLICATIONS 
AT THE INVESTIGATION STAGE 


Investigations completed 2 

Investigations under way but not yet completed 11 

TOTAL 13 
Decisions 


Table 7 summarizes the decisions made by the Minister regarding applications for 
ministerial review during the reporting period. The Minister made one decision 
during the one-year period. The decision of the Minister was to grant the 
application and refer the application to the Court of Appeal. As of March 31, 
2006, one application was under consideration by the Minister and awaiting 

a decision. 


TABLE 7: DECISIONS MADE BY THE MINISTER 


Applications dismissed } 0 


Applications allowed 1 
TOTAL 1 


Applications Abandoned or Held in Abeyance 


During the reporting period, no applications were abandoned at the preliminary 
assessment stage. Three applications were held in abeyance at the request of 
the applicant. 


Status of Applications at the End of the Fiscal Year 


Table 8 provides a snapshot of the status of all applications as of March 31, 2006. 


Of the 44 applications as of March 31, 2006, ten were completed and awaiting 
preliminary assessment, three were being held in abeyance at the request 

of the applicant, 18 were at the preliminary assessment stage, 11 were at the 
investigation stage, one was awaiting a decision by the Minister and one 
decision had been rendered by the Minister. 


TABLE 8: SUMMARY OF THE STATUS OF ALL 
ACTIVE APPLICATIONS 


Applications completed and awaiting preliminary assessment 10 
Applications in abeyance at request of the applicant 
Preliminary assessment stage 18 
Investigation stage 11 
Awaiting Ministerial Decision 1 
Ministerial Decisions i 
TOTAL NO. OF APPLICATIONS 44 


Judicial Review 


There were no applications for judicial review of decisions made by the CCRG 
or the Minister. 
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Application 

696.1 
of justice may be made to the Minister of Justice by or on behalf of 
a person who has been convicted of an offence under an Act of 
Parliament or a regulation made under an Act of Parliament or has 
been found to be a dangerous offender or a long-term offender 
under Part XXIV and whose rights of judicial review or appeal with 
respect to the conviction or finding have been exhausted. 


Form of application 


(2) The application must be in the form, contain the information and 
be accompanied by any documents prescribed by the regulations. 


Review of applications 


696.2 (1) Onreceipt of an application under this Part, the Minister of Justice 
shall review it in accordance with the regulations. 


Powers of investigation 
(2) For the purpose of any investigation in relation to an application 
under this Part, the Minister of Justice has and may exercise the 
powers of a commissioner under Part I of the Inquiries Act and the 


powers that may be conferred on a commissioner under section 11- 


of that Act. 


Delegation 


(3) Despite subsection 11(3) of the Inquiries Act, the Minister of Justice 
may delegate in writing to any member in good standing of the bar 
ofa province, retired judge or any other individual who, in the 
opinion of the Minister, has similar background or experience the 
powers of the Minister to take evidence, issue subpoenas, enforce 
the attendance of witnesses, compel them to give evidence and 
otherwise conduct an investigation under subsection (2). 


Definition of “court of appeal” 


696.3 (1) In this section, “the court of appeal” means the court of appeal, 
as defined by the definition “court of appeal” in section 2, for the 
province in which the person to whom an application under this 
Part relates was tried. 


Power to refer 


(2) The Minister of Justice may, at any time, refer to the court of appeal, 
for its opinion, any question in relation to an application under 
this Part on which the Minister desires the assistance of that court, 
and the court shall furnish its opinion accordingly. 


Powers of Minister of Justice 
(3) On an application under this Part, the Minister of Justice may 


(a) if the Minister is satisfied that there is a reasonable basis to 
conclude that a miscarriage of justice likely occurred, 


(i) direct, by order in writing, a new trial before any court that 
the Minister thinks proper or, in the case of a person found 
to be a dangerous offender or a long-term offender under 
Part XXIV, a new hearing under that Part, or 


(ii) refer the matter at any time to the court of appeal for 
hearing and determination by that court as if it were an 
appeal by the convicted person or the person found to 
be a dangerous offender or a long-term offender under 
Part XXIV, as the case may be; or 


(b) dismiss the application. 
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(1) An application for ministerial review on the grounds of miscarriage 


No appeal 


(4) A decision of the Minister of Justice made under subsection (3) 
is final and is not subject to appeal. 


Considerations 

696.4 In making a decision under subsection 696.3(3), the Minister of Justice 
shall take into account all matters that the Minister considers relevant, 
including 


(a) whether the application is supported by new matters of signifi- 
cance that were not considered by the courts or previously 
considered by the Minister in an application in relation to the 
same conviction or finding under Part XXIV; 


(b 


~S 


the relevance and reliability of information that is presented 
in connection with the application; and 


wa 


(c) the fact that an application under this Part is not intended 


to serve as a further appeal and any remedy available on such 
an application is an extraordinary remedy. 


Annual report 


696.5 The Minister of Justice shall within six months after the end of each 
financial year submit an annual report to Parliament in relation to 
applications under this Part. 


Regulations 
696.6 The Governor in Council may make regulations 


(a) prescribing the form of, the information required to be 
contained in and any documents that must accompany 
an application under this Part; 


(b 


aS 


prescribing the process of review in relation to applications 
under this Part, which may include the following stages, 
namely, preliminary assessment, investigation, reporting 
on investigation and decision; and 


= 
a 


respecting the form and content of the annual report under 
section 696.5. 
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REGULATIONS RESPECTING APPLICATIONS FOR MINISTERIAL REVIEW - MISCARRIAGES OF JUSTICE 


Interpretation 


1. 


The following definitions apply in these Regulations. 
“Code” means the Criminal Code. (Code) 


“Minister” means the Minister of Justice. (ministre) 


Application 


Pa 


(1) For the purposes of subsection 696.1(2) of the Code, an application 
for ministerial review under Part XXI.1 of the Code shall be in the 
form set out in the schedule and contain the following information: 


(a) with respect to the applicant, 

(i) the applicant's name, including any alias or former name, 

(ii) the applicant’s address, date of birth and, if any, the number 
assigned to the applicant under the Royal Canadian 
Mounted Police Automated Fingerprint Identification 
System, 

(iii) the name, address and telephone number of the person 
making the application on the applicant’s behalf, if any, 

(iv) whether the alleged miscarriage of justice relates to a 
conviction on an offence punishable on summary convic- 
tion or on an indictable offence, or, in the case of a finding of 
dangerous offender or long-term offender under Part XXIV 
of the Code, particulars of the finding, and 

(v) whether the applicant is in custody; 


(b) with respect to any pre-trial hearings, 
(i) the date of the preliminary inquiry, if any, 
(ii) the court and its address, and 
(iii) the number, type and date of any pre-trial motions, as well 
as the court decision on those motions; 


(c) with respect to the trial, 

(i) the date on which it started, 

(ii) the court and its address, the plea entered at trial, the mode 
of trial and the date of the conviction and that of sentencing, 

(iii) the names and addresses of all counsel involved in the trial, 
and 

(iv) the number, type and date of any motions made, as well as 
the date of the court decision on those motions; 


(d) particulars regarding any subsequent appeals to the court of 
appeal or the Supreme Court of Canada; 


~~ 


(e) the grounds for the application; and 


(f, adescription of the new matters of significance that support the 
application. 


(2 


SS 


The application must be accompanied by the following documents: 


(a) the applicant's signed consent authorizing the Minister 

(i) to have access to the applicant’s personal information that is 
required for reviewing the application, and 

(ii) to disclose to any person or body the applicant’s personal 
information obtained in the course of reviewing the 
application in order for the Minister to obtain from that 
person or body any information that is required for review- 
ing the application; 


(b) a true copy of the information or indictment; 


(c) atrue copy of the trial transcript, including any preliminary 
hearings; 


(d) a true copy of all material filed by the defence counsel and 
Crown counsel in support of any pre-trial and trial motions; 


(e) atrue copy of all factums filed on appeal; 
(f/ atrue copy of all court decisions; and 


(g) any other documents necessary for the review of the application. 


Review of the Application 


3. 


6. 


On receipt of an application completed in accordance with section 2, 
the Minister shall 


(a) send an acknowledgment letter to the applicant and the person 
acting on the applicant's behalf, if any; and 


(b) conduct a preliminary assessment of the application. 
(1) After the preliminary assessment has been completed, the Minister 


(a) shall conduct an investigation in respect of the application if the 
Minister determines that there may be a reasonable basis to 
conclude that a miscarriage of justice likely occurred; or 


(b) shall not conduct an investigation if the Minister 

(i) is satisfied that there is a reasonable basis to conclude that a 
miscarriage of justice likely occurred and that there is an 
urgent need for a decision to be made under paragraph 
696.3(3) (a) of the Code for humanitarian reasons or to avoid 
a blatant continued prejudice to the applicant, or 

(ii) is satisfied that there is no reasonable basis to conclude that 
a miscarriage of justice likely occurred. 


(2 


ha 


The Minister shall send a notice to the applicant and to the person 
acting on the applicant’s behalf, if any, indicating whether or not an 
investigation will be conducted under subsection (1). 


(3 


= 


If the Minister does not conduct an investigation for the reason 
described in subparagraph (1) (b) (ii), the notice under subsection (2) 
shall indicate that the applicant may provide further information in 
support of the application within one year after the date on which 
the notice was sent. 


(4 


Rea) 


If the applicant fails, within the period prescribed in subsection (3), 
to provide further information, the Minister shall inform the appli- 
cant in writing that no investigation will be conducted. 


(5 


a 


If further information in support of the application is provided after 
the period prescribed in subsection (3) has expired, the Minister 
shall conduct a new preliminary assessment of the application 
under section 3. 


(1 


Na 


After completing an investigation under paragraph 4(1)(q), the 
Minister shall prepare an investigation report and provide a copy of 
it to the applicant and to the person acting on the applicant’s behalf, 
if any. The Minister shall indicate in writing that the applicant may 
provide further information in support of the application within one 
year after the date on which the investigation report is sent. 


(2 


SS 


If the applicant fails, within the period prescribed in subsection (1), 
to provide any further information, or if the applicant indicates in 
writing that no further information will be provided in support of 
the application, the Minister may proceed to make a decision under 
subsection 696.3(3) of the Code. 


The Minister shall provide a copy of the Minister's decision made under 
subsection 696.3(3) of the Code to the applicant and to the person act- 
ing on the applicant's behalf, if any. 


Annual Report 
7. 


An annual report submitted under section 696.5 of the Code shall con- 
tain the following information in respect of the financial year under 
review in the report: 


(a) the number of applications made to the Minister; 


(b) the number of applications that have been abandoned or that are 
incomplete; 


(c) the number of applications that are at the preliminary assessment 
stage; 


(d) the number of applications that are at the investigation stage; 


(e) the number of decisions that the Minister has made under subsec- 
tion 696.3(3) of the Code; and 


(f) any other information that the Minister considers appropriate. 


Coming into Force 


8. 


These Regulations come into force on the day on which section 71 of 
the Criminal Law Amendment Act, 2001, chapter 13 of the Statutes of 
Canada, 2002, comes into force. 


Pat 


APPENDIX 3 


CONTACTING THE CRIMINAL CONVICTION REVIEW w GROUP _ _ 


Mail 


Minister of Justice 

Criminal Conviction Review Group 
(222 Queen, 11th Floor) 

284 Wellington Street 

Ottawa, Ontario 


K1A 0H8 


E-mail 


Initial Inquiries: ccrg.inquiries@justice.gc.ca 


Telephone 


Information for contact by telephone will be provided following the initial contact by mail or e-mail. 


CCRG Web Site 


http://canada.justice.gc.ca/en/ps/ccr/index.html 
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Introduction 


he Minister of Justice has the legal authority to review a criminal 
conviction under federal law to determine whether there may have 
been a miscarriage of justice. The Minister has had that power in one 
form or another since 1892. The conviction review process begins when a 
person submits an application for ministerial review (miscarriages of justice), 
also known as a “conviction review application.” 


The application for ministerial review must be supported by “new matters of 
significance” — usually important new information or evidence. If the Minister 
is satisfied that those matters provide a reasonable basis to conclude that a 
miscarriage of justice likely occurred, the Minister may grant the convicted 
person a remedy — a referral of the case to a court of appeal to be heard as a 
new appeal or a direction for a new trial. 


When an innocent person is found guilty of a criminal offence, there has 
clearly been a miscarriage of justice. A miscarriage of justice may also be 
suspected where new information surfaces which casts serious doubt on 
whether the applicant received a fair trial. Thus, the Minister’s decision that 
there is a reasonable basis to conclude that a miscarriage of justice likely 
occurred in a case does not amount to a declaration that the convicted person 
is innocent. Rather, such a decision leads to a case being returned to the 
judicial system, where the relevant legal issues are determined by the courts 
according to law. 


Under section 696.5 of the Criminal Code, the Minister of Justice is required to 
submit an annual report to Parliament regarding applications for ministerial 
review (miscarriages of justice) within six months of the end of the fiscal 

year. This is the fifth annual report, and it covers the period April 1, 2006, 

to March 31, 2007. Under the regulations, the Minister’s annual report must 
address the following matters: 


@ the number of applications for ministerial review made to the Minister; 


@ the number of applications that have been abandoned or that are 
incomplete; 


@ the number of applications that are at the preliminary assessment stage; 
m@ the number of decisions that the Minister has made; and 
@ any other information that the Minister considers appropriate. 


This report describes the role of the Department of Justice’s Criminal Conviction 
Review Group (CCRG) in reviewing criminal convictions, outlines how the 
review process works, provides the statistical information required by the 
regulations, considers a variety of emerging issues, reviews the cases in which 
remedies have been granted and updates previous ones, and describes 
developments expected in the coming year. 


The appendices provide further information, including the governing 
legislation, the regulations, and information about how to contact the CCRG. 


Addressing Possible 
Miscarriages of Justice 


History of the Power to Review Criminal Convictions 


Historically, at common law the only power to revisit a criminal conviction 
was found in the “Royal Prerogative of Mercy,” a body of extraordinary powers 
held by the Crown that allow it to pardon offenders, reduce the severity of 
criminal punishments and correct miscarriages of justice. 


Over the years, the Minister’s power underwent various legislative changes, 
culminating in 1968 in the former section 690 of the Criminal Code. This 
section remained in effect for more than thirty years. 


The Current Conviction Review Process 


The current conviction review process has been in place since 2002, when 
section 690 of the Criminal Code was repealed and replaced by sections 696.1 
to 696.6 (Appendix 1) after a public consultation. These provisions, along with 
regulations (Appendix 2), set out the law and procedures governing applications 
for ministerial review (miscarriages of justice). 


The current conviction review process improved transparency and addressed 
deficiencies in the previous process by: 
@ including clear guidelines as to when a person is eligible for a conviction 
review; 
™ providing a straightforward application form and clear direction on the 
information and documents needed to support it; 
m@ describing the various stages in the conviction review process; 


™@ specifying the criteria the Minister must consider in deciding whether 
a remedy should be granted; 


@ expanding the category of offences for which a conviction review is 
available to include not only indictable offences but also summary- 
conviction offences; 


M@ giving those investigating applications on behalf of the Minister the 
authority to compel the production of documents as well as the appearance 
and testimony of witnesses; and 


@ requiring the Minister to submit an annual report to Parliament. 


Criminal Conviction Review Group 


The Criminal Conviction Review Group (CCRG) is a separate unit of the 
Department of Justice. It has five main responsibilities: 


@ liaising with applicants, their lawyers, agents of the provincial attorneys 
general, the police and various other interested parties; 


™@ reviewing applications for ministerial review and conducting preliminary 
assessments; 


@ conducting investigations where warranted; 
@ compiling the findings of investigations into an investigation report; and 


@ providing candid, objective and independent legal advice to the Minister 
on the disposition of applications for ministerial review. 


During the reporting period, six full-time lawyers were employed at the CCRG. 
They have broad experience in criminal law, including defence work, 
prosecutions and criminal law policy development. In addition, the CCRG has 
supervised law students from the University of Ottawa under the Department's 
Clinical Internship Program, and in the year under review supervised its first 
articling students. 


Following the legislative changes in 2002, a number of structural changes 
were made to enhance the arm’s-length relationship between the CCRG and 
the Department of Justice. 


The CCRG office is located outside of the Department of Justice Headquarters 
in a downtown Ottawa office building which has both government and private 
sector tenants. 


Rather than formally passing through another branch of the Department, 
advice passes from the CCRG to the Minister through the Associate Deputy 
Minister's office. Administration and support services are provided to the 
CCRG by this same office. 


To promote awareness and understanding of the conviction review process, 
the CCRG provides presentations or lectures, subject to availability, resources 
and operational requirements. During the reporting period, presentations 
were made to a group of visiting Chinese judges and at a conference for 
homicide detectives in Winnipeg, Manitoba. 


The CCRG has also taken steps to develop appropriate working relationships 
with various interested parties including the courts, provincial attorneys 
general and organizations such as the Association in Defence of the Wrongly 
Convicted (AIDWYC) and the Federal/Provincial/Territorial Heads of 
Prosecutions Committee. The staff met with the Rt. Hon. Antonio Lamer, 
former Chief Justice of the Supreme Court of Canada, to discuss his report 
for the Government of Newfoundland and Labrador into the cases of 
Gregory Parsons, Randy Druken and Ronald Dalton.! 


'The report is available at http://www.justice.gov.nl.ca/just/lamer/. 


Conviction Reviews By Outside Agents 


In some circumstances, the Minister retains an agent from outside the 
Department of Justice to conduct the review. The outside agent, rather than 
the CCRG, will provide advice to the Minister. 


Typically, a conviction review is conducted by an outside agent where 

a potential conflict of interest arises, such as where the prosecution was 
conducted by the Attorney General of Canada (e.g., drug prosecutions, or 
criminal prosecutions in the Yukon, Northwest Territories and Nunavut). 
During this reporting period, while several reviews were actively being 
conducted by agents, no new applications for ministerial review were 
referred to outside agents. 


How the Conviction Review Process Works 


Applying for a Conviction Review 


The conviction review process requires an applicant to submit a formal 
application form and a number of supporting documents. 


The requirements for a completed application, as well as a description of the 
various steps in the application process, are set out in detail in the information 
booklet, Applying for a Conviction Review. The booklet is available on-line at 
http://canada.justice.gc.ca/en/ps/ccr/index.html. 


Anyone convicted of an offence under a federal law or regulation may submit 
an application for ministerial review. For example, a person who has been 
convicted under the Criminal Code or the Controlled Drugs and Substances 
Act is eligible to apply. Convictions for indictable and summary-conviction 
offences are both eligible for review. A person found to be a dangerous offender 
or a long-term offender under the Criminal Code may also submit an application 
for ministerial review. 


An application will not be accepted until the applicant has exhausted all 
available rights of appeal. Judicial review and appeals to higher courts are 

the usual ways to correct legal errors and miscarriages of justice. Indeed, the 
Criminal Code specifically allows an appeal court to overturn a conviction 

on the ground that there has been a miscarriage of justice. Convicted persons 
are therefore expected to appeal their convictions where there are suitable 
grounds to do so. 


A conviction review by the Minister of Justice is not a substitute for, or 
alternative to, a judicial review or an appeal of a conviction. An application for 
ministerial review is not meant to be another level of appeal or a mechanism 
that allows the Minister of Justice to take the same evidence and arguments 
presented to the courts and substitute his or her own judgment. 


An application for ministerial review must be supported by “new matters of 
significance” — generally new information that was not presented to the courts 
or considered by the Minister on a prior application. Only after a thorough 
review of the new matters of significance will the Minister be in a position to 
determine whether there is a reasonable basis to conclude that a miscarriage 
of justice likely occurred. 


Although it is not required, applicants may seek the assistance of a lawyer or 
organizations specializing in wrongful conviction issues, such as the Association 
in Defence of the Wrongfully Convicted (AIDWYC) or the Innocence Project. 


The Special Advisor to the Minister 


Bernard Grenier, a retired judge of the Court of Quebec with more than two 
decades of distinguished experience on the bench, has served as the Special 
Advisor to the Minister on applications for ministerial review since 2003. 


The Special Advisor’s position is an independent one. He is neither a member 
of the Public Service of Canada nor an employee of the Department of Justice. 
The Special Advisor is appointed by order-in-council from outside the 
Department and public service. 


While the Special Advisor's main role is to make recommendations to the 
Minister once an investigation is complete, it is equally important that he 
provide independent advice at other stages of the review process where 
applications may be screened out. The Special Advisor's involvement ensures 
that the review of all applications is complete, fair, and transparent. 


The involvement of the Special Advisor, in concert with the arm’s-length 
relationship between the CCRG and the Department of Justice, ensures that 
the conviction review process is independent. 


Stages of the Review 


There are four stages in the review process: preliminary assessment; 
investigation; preparation of an investigation report; and the decision by 
the Minister. 


All reasonable efforts are made to process and review each application as 
quickly as possible. However, priority is generally given to those applications 
where the applicant is in custody. 


Preliminary Assessment 

When an application for ministerial review is received, the first task is to 
ensure that the required application form has been properly completed and 
the necessary supporting documents have been provided. Once the application 
is complete, the CCRG conducts a preliminary assessment to determine 
whether it merits further investigation — normally whether the application 
presents “new matters of significance” that were not available at trial or 

on appeal. 


The time required for a preliminary assessment will depend upon the amount 
of material to review and whether any of the new matters of significance 
require preliminary decisions, such as on the credibility of new evidence 
raised in the application. 


If the application does not present new matters of significance, it will be 
screened out. The Special Advisor reviews the decision to screen out an 
application at this stage. He may request that additional information be 
collected or existing information be clarified before an application is screened 
out. The Special Advisor may also disagree with the decision to screen out the 
application, and recommend to the Minister that the review process continue. 


Where an application is screened out at this stage, the applicant is informed in 
writing that the matter will not proceed and given the reasons for that decision. 
The applicant has one year to provide further information. 


Investigation 

The investigation conducted by the CCRG or agent attempts to verify 
the information in support of the application. Depending on the type of 
information provided by the applicant, the investigation could involve: 


®@ interviewing or examining witnesses to clarify or verify the information 
in the application; 


H carrying out scientific tests (e.g. DNA testing paid for by CCRG); 


@ obtaining other assessments from forensic and social science specialists 
(e.g. polygraph examinations); 


@ consulting police agencies, prosecutors and defence lawyers who were 
involved in the original prosecution and/or appeals; or 


@ obtaining other relevant personal information and documentation 
(e.g. Correctional Service of Canada files). 


The time required for the investigation depends on the complexity of the 
application and the availability of evidence. It should be noted that any of 
these activities could take place at the preliminary assessment phase as well. 
Each case is unique and the contents and nature of the application determine 
the process. 


Investigation Report 

The results and findings of the investigation are compiled in an investigation 
report. This report will summarize the facts gathered from the judicial record 
and address whether the new information in support of the application has 
been verified, and if so to what extent. The investigation report may also 
identify relevant issues and legal authorities. As required by law, the report is 
sent to the applicant with a request for submissions. The attorney general for 
the province where the prosecution occurred is also given a copy of the report 
and asked for submissions. 


When the submissions, if any, have been received — and any further investigation 
they might merit has been completed — the final version of the investigation 
report is prepared. The CCRG or agent then prepares written advice and 
recommendations for the Minister. 


The Special Advisor's role may include providing advice and guidance to the 
CCRG or seeking clarification of issues. Nevertheless, the CCRG or the appointed 
agents remain responsible for conducting the investigation, and are expected 
to provide candid and independent advice to the Minister along with the 
investigation report. The Special Advisor reviews the investigation report and 
any appended material and provides his own advice and recommendations 
to the Minister, which may or may not differ from the advice provided by the 
CCRG or agent. 


The application then proceeds to the final stage of the conviction review 
process — the Minister’s decision. 


Decision by the Minister 

As a practical matter, the Minister is not personally involved in the preliminary 
assessment, investigation and investigation stages of the conviction review 
process. These stages are usually carried out on his or her behalf by the CCRG. 
The Minister does personally decide on all applications for ministerial review 
that proceed to the investigation stage. 


In this final stage, the Minister of Justice personally reviews the investigation 
report and supporting materials, the submissions from the applicant and the 
province, the advice and recommendations of the CCRG or agent, and the 
advice and recommendations of the Special Advisor. 


The Minister then decides to dismiss or allow the application. In arriving at a 
decision, the Minister must take into account all relevant matters, including: 


@ whether the application is supported by new matters of significance that 
were not considered by the courts or by the Minister in a previous 
application for ministerial review; 


m@ the relevance and reliability of information that is presented in the 
application; and 


@ the fact that an application for ministerial review is not intended to serve 
as a further appeal and any remedy available on such an application is an 
extraordinary remedy. 


In some circumstances, an application may raise a question on which the 
Minister may wish the assistance of a court of appeal. The Court’s opinion 

on the question may help the Minister make his or her decision. Hence, the 
Minister has the legal authority, at any time and prior to any decision, to refer 
a question about an application to the court of appeal for its opinion. Typically, 
the court of appeal’s opinion would be sought with regard to a legal issue 
central to the application. 


If the Minister is satisfied that there is a reasonable basis to conclude that a 
miscarriage of justice likely occurred, pursuant to subsection 696.3 (3) of the 
Criminal Code the Minister may order a new trial, or a hearing in the case of 
a person found to be a dangerous or long-term offender, or refer the matter to 
the court of appeal as if it were an appeal by the convicted person or person 
found to be a dangerous or long-term offender. 


Over the years, guidelines and general principles concerning the exercise of 
the ministerial discretion have been established in various ministerial decisions 
on applications for a conviction review. In 1994, the Minister summarized the 
guiding principles for the exercise of ministerial discretion under the then 
section 690 of the Criminal Code in his decision regarding the application of 
Colin Thatcher: 


In creating the role of the Minister of Justice under section 690 of the Code, 
Parliament used very broad language, and the discretion of the Minister 
has been cast in the widest terms. Indeed, the section does not contain a 
statutory test, other than the general reference in clause (a) to the Minister 
being “satisfied that in the circumstances a new trial or hearing ... should 
be directed.” 


In interpreting and applying section 690, I do not intend to limit or restrict 
the wide discretion given to the Minister. It is impossible to predict the 
nature of the cases in which such applications might be brought in the 
future, and it is in the public interest, in my view, to leave the Minister's 
discretion in the broadest possible terms. 


Nevertheless, that discretion is to be exercised in accordance with certain 
governing principles, and I believe that it would be useful to identify those 
principles here. 


L 


The remedy contemplated by section 690 is extraordinary. It is intended 
to ensure that no miscarriage of justice occurs when all conventional 
avenues of appeal have been exhausted. 


. The section does not exist simply to permit the Minister to substitute 


a ministerial opinion for a jury’s verdict or a result on appeal. Merely 
because I might take a different view of the same evidence that was 
before the court does not empower me, under section 690, to grant 

a remedy. 


. Similarly, the procedure created by section 690 is not intended to create a 


fourth level of appeal. Something more will ordinarily be required than 
simply a repetition of the same evidence and arguments that were put 
before the trial and appellate courts. Applicants under section 690 who 
rely solely on alleged weaknesses in the evidence, or on arguments of the 
law that were put before a court and considered, can expect to find that 
their applications will be refused. 


. Applications under section 690 should ordinarily be based on new 


matters of significance that either were not considered by the courts 
or that occurred or arose after the conventional avenues of appeal had 
been exhausted. 


. Where the applicant is able to identify such “new matters,” the Minister 


will assess them to determine their reliability. For example, where fresh 
evidence is proffered, it will be examined to see whether it is reasonably 
capable of belief, having regard to all of the circumstances. Such “new 
matters” will also be examined to determine whether they are relevant 
to the issue of guilt. The Minister will also have to determine the overall 
effect of the “new matters’ when they are taken together with the evidence 
adduced at trial. In this regard, one of the important questions will be 
“Is there new evidence relevant to the issue of guilt which is reasonably 
capable of belief and which, taken together with the evidence adduced 
at trial, could reasonably have affected the verdict?” 


. Finally, an applicant under section 690, in order to succeed, need not 


convince the Minister of innocence or prove conclusively that a miscarriage 
of justice has actually occurred. Rather, the applicant will be expected to 
demonstrate, based on the analysis set forth above, that there is a basis 
to conclude that a miscarriage of justice likely occurred. 


Many of these principles have now been codified in sections 696.1 to 696.6 
of the Criminal Code. While these principles continue to evolve as a result 

of experience as well as changes and advancement in the law, they remain 
a useful guide to assessing applications for ministerial review. 


Authorizations for the Use of the Minister’s Investigative Powers 


Until the 2002 amendments, there was no legal procedure to require witnesses 
to provide information or produce documents that might be relevant to an 
application. The review of an application was therefore dependent upon the 
voluntary cooperation of witnesses. This was seen as a weakness in the review 
process, since information and documents in the possession of a reluctant or 
uncooperative witness could not be obtained. 


This weakness was corrected by the current section 696.2 of the Criminal 
Code which gives the Minister the powers of a commissioner under the 
Inquiries Act.* Specifically, the Minister has the investigative power to: 


@ subpoena a witness; 


™ require a witness to answer questions and give evidence, orally or in 
writing, under oath or solemn affirmation; and 


™@ require a witness to produce documents or other things that may be 
relevant to an investigation. 


Those involved in the first three stages of the conviction review process may 
need to use these investigative powers to evaluate an application. Therefore, 
a lawyer, retired judge, or other qualified individual may be authorized in 
writing by the Minister to exercise these investigative powers. Hence, where 
it is necessary to do so, the CCRG or outside agent can, for example, issue a 
subpoena to a witness and require the witness to answer questions under oath. 


The CCRG does not hesitate to seek the Minister’s authority to use these powers 
when warranted. However, during this reporting period, the CCRG did not 
seek such authority. 


* See the Inquiries Act, R.S.C 1985, ss. 4-5. 
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Emerging Issues 
and Developments 


Public Inquiries 


During the reporting period, two provincial public inquiries into wrongful 
convictions were under way. 


In Saskatchewan, the Commission of Inquiry into the Wrongful Conviction of 
David Milgaard? continued its work. Mr. Milgaard spent 23 years in prison for 
a murder he did not commit. The Inquiry, headed by the Honourable Mr. Justice 
Edward P MacCallum of the Alberta Court of Queen’s Bench, heard final 
submissions in December 2006. The Attorney General of Canada has standing 
at the Inquiry. 


The report is expected to be released in the fall of 2007. 


In February 2007, the Manitoba Government released the report of the 
Commission of Inquiry into Certain Aspects of the Trial and Conviction of 
James Driskell,* headed by the Honourable Patrick LeSage, former Chief 
Justice of the Ontario Superior Court of Justice. 


On June 14, 1991, Mr. Driskell was convicted of the first-degree murder of 
Perry Harder and sentenced to life imprisonment without eligibility for parole 
for 25 years. 


In October 2003, he completed his application for ministerial review and in 
November of that year, he became only the second person to be released on 
bail pending the Minister’s decision. On March 3, 2005, the Minister granted 
Driskell’s application, quashed his conviction and ordered a new trial. The 
same day, the Government of Manitoba stayed the murder charge. 


In his report, Commissioner LeSage concluded there had been a number of 
“serious breaches of basic disclosure obligations at an institutional level” 
which contributed to the miscarriage of justice suffered by Mr. Driskell. “Tt is 
not in serious dispute that Driskell was incarcerated for 13 years, one month 
and seven days for a crime for which he was wrongfully convicted.” 


Commissioner LeSage made a series of recommendations relating to police 
note-taking, post-conviction disclosure, unsavoury witnesses, direct 
indictments, hair microscopy evidence, and the use of stays of proceedings. 
He also endorsed an earlier inquiry recommendation that there should bea 
“completely independent entity which can effectively, efficiently and quickly 
review cases in which wrongful conviction is alleged.” 


3 http://www.milgaardinquiry.ca/ 
“http://www.driskellinquiry.ca/index.html 


In response, the Manitoba Government said it accepted the recommendations 
“in their entirety” and apologized to Mr. Driskell “on behalf of the province 
and all those who contributed to this wrongful conviction.” It also announced 
an immediate, voluntary, good-faith payment of $250,000 to Mr. Driskell 

to recognize the “extraordinary circumstances surrounding his case” while 
compensation issues are resolved. The Hounourable Ruth Krindle, retired 
justice of the Court of Queen’s Bench, was appointed to advise Manitoba 
Justice on implementing the report’s recommendations. 


Inquiry into Pediatric Forensic Pathology in Ontario 


In April 2007, the Office of the Chief Coroner of Ontario released the results 
of a review into 45 cases of suspicious child deaths between 1991 and 2002 

where forensic pathologist Dr. Charles Smith either performed the autopsy 
or provided an opinion as a consultant. 


In 20 cases, the panel of internationally respected experts in forensic pathology 
did not agree with the opinions given by Dr. Smith in a written report or court 
testimony or both. In a number of these cases the reviewers felt that Dr. Smith 
“had provided an opinion regarding the cause of death that was not reasonably 
supported by the materials available for review.” Twelve of those cases had 
resulted in criminal convictions, and one in a finding of “not criminally 
responsible.” One of the cases was the subject of an application for ministerial 
review. 


Shortly after the release of the review, the Ontario Government appointed 
the Honourable Mr. Justice Stephen Goudge, of the Ontario Court of Appeal, 
to conduct a public inquiry into the oversight of Ontario's pediatric forensic 
pathology system.° 


The inquiry, which will not examine individual cases that are or have been 

the subject of criminal investigation, will identify and make recommendations 
“to address systemic failings that may have occurred in connection with the 
oversight of pediatric forensic pathology in Ontario.” 


The inquiry is to report by April 2008. 


Simon Marshall 


In December 2006, the Government of Quebec announced it would compensate 
Simon Marshall approximately $2.3 million for his wrongful conviction for 
a series of sexual assaults in the Quebec City suburb of Sainte-Foy. 


Mr. Marshall, a mentally handicapped man, pleaded guilty in 1997 and served 
a total of seven years and four months in prison. DNA testing later proved 

he did not commit the offences and the Quebec Court of Appeal quashed 

the convictions in September 2005. 


° http://goudgeinquiry.ca/index.html 
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The compensation award was recommended in a report prepared for the 
Quebec government by the late Honourable Michel Proulx, former justice of 
the Quebec Court of Appeal, and lawyer Pierre Cimon. 


Several inquiries are under way into Mr. Marshall's case. 


Randy Druken 


In December 2006, the Government of Labrador and Newfoundland 
announced it would compensate Randy Druken $2 million for his wrongful 
conviction in 1995 for the death of his girlfriend Brenda Young. 


Mr. Druken’s was one of three cases examined by the Rt. Hon. Antonio Lamer, 
who released his report in June 2006.° He concluded that Mr. Druken should 
never have been charged with the murder, and that there was no reliable 
evidence on which to base his prosecution. The Government also apologized 
to Mr. Druken. 


° The report is available at http://www.justice.gov.nl.ca/just/lamer/. 


Remedies Granted 
by the Minister 


ID uring the reporting period, the Minister granted one remedy pursuant 
to paragraph 696.3 (3) (a) of the Criminal Code. 


Romeo Phillion 


Romeo Phillion was convicted of non-capital murder in Ottawa on November 7, 
1972, in the killing of Leopold Roy in August 1967. He was sentenced to life 
imprisonment without eligibility for parole for 10 years. Appeals to the Ontario 
Court of Appeal and the Supreme Court of Canada were unsuccessful. 


In May 2003, Mr. Phillion’s counsel completed an application for ministerial 
review. In July 2003, a judge of the Ontario Superior Court of Justice granted 
Mr. Phillion bail pending the Minister’s decision. 


Mr. Phillion’s application for ministerial review related to an alleged alibi he 
had at the time of the killing, information which he claimed was not disclosed 
by the Crown, and new expert reports related to the reliability of the confession 
he made to police. 


In August 2006, the Minister concluded: “There are certain issues that in my 
view merit a review by the Ontario Court of Appeal and I believe it is necessary 
to seek the Court’s opinion before I make my decision.” 


Accordingly, pursuant to subparagraph 696.3(3) (a) (ii) of the Criminal Code, 
the Minister referred two questions related to Mr. Phillion’s case to the Ontario 
Court of Appeal: 
@ Would the new information concerning the non-disclosure of certain 
material be admissible on appeal to the Court of Appeal? 


@ Are the recent expert reports on the reliability of Mr. Phillion’s confession 
admissible on appeal to the Court of Appeal? 


If the Court of Appeal answers either of the questions in the affirmative, the 
Minister will ask the Court to hear the case as an appeal by Mr. Phillion against 
his conviction. 


If the Court of Appeal answers both of the questions in the negative, the 
Minister will consider that opinion in making his final decision on Mr. Phillion’s 
application. 


No date has been set for the hearing. 
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Update on Remedies Granted 


This section provides an update on previous cases which the Minister has 
referred back to the courts. 


Steven Truscott 


After a jury trial, Steven Truscott, at age 14, was convicted of murder at Goderich, 
Ontario, on September 30, 1959. He was sentenced to death, as was then 
required by the law. The Ontario Court of Appeal dismissed his appeal on 
January 20, 1960. The next day, his sentence was commuted to life imprisonment. 
The Supreme Court of Canada dismissed his application for leave to appeal 
on February 24, 1960. 


Subsequently, concern arose that Mr. Truscott’s conviction might have been a 
miscarriage of justice. On April 26, 1966, the Government of Canada referred 
his case to the Supreme Court of Canada. The Supreme Court was asked to 
determine how it would have decided an appeal by Mr. Truscott, on the basis 
of the existing judicial record and any other evidence it received. The Supreme 
Court answered that question on May 4, 1967, and ruled that it would have 
dismissed Mr. Truscott’s appeal. 


On November 29, 2001 —- some 42 years after his conviction — Mr. Truscott 
submitted an application for ministerial review. On January 24, 2002, the 
Minister of Justice appointed the Honourable Fred Kaufman, a former judge 
of the Quebec Court of Appeal, as an agent to investigate Mr. Truscott’s 
application. 


Justice Kaufman conducted an exhaustive investigation of Mr. Truscott’s 
application and provided a 700-page report to the Minister in the spring of 
2004. The report presented new information about the case. On the basis of 
this new information, the Minister decided that there was a reasonable basis 
to conclude that a miscarriage of justice likely occurred. Accordingly, on 
October 28, 2004, the Minister referred Mr. Truscott’s case to the Ontario Court 
of Appeal to be heard as a new appeal. 


The Minister announced on August 12, 2005, that he would waive solicitor- 
client privilege with respect to Justice Kaufman’s report and that a copy 

of the report would be released publicly once it had been edited to protect 
privacy interests. 


In November 2005, the Department released an edited version of the 
investigative report. The executive summary of the report is available at 
http://canada.justice.gc.ca/en/ps/ccr/. 


A five-member panel of the Ontario Court of Appeal heard three weeks of witness 
testimony in June 2006 and final arguments in February 2007. In August 2007, 

the Court unanimously overturned Mr. Truscott's conviction as a miscarriage of 
justice and entered a verdict of acquittal. "We are satisfied that were a new trial 
possible, the acquittal of Mr. Truscott, while not the only possible verdict, 

would clearly be the more likely result given the entirety of the material presently 
available." Ontario's Attorney General immediately apologized to Mr. Truscott 
and announced he had appointed the Honourable Sydney Robins, retired justice 
of the Ontario Court of Appeal, to provide advice on the issue of compensation. 


Danny Wood 


After a second trial in Calgary, Alberta, Danny Wood was convicted on June 7, 
1990, of the first-degree murder of Merla Laycock, and sentenced to life 
imprisonment with no eligibility for parole for 25 years. The Alberta Court 

of Appeal dismissed his appeal against conviction on January 30, 1992. 


Approximately three and a half years after his conviction, Mr. Wood submitted 
an application for ministerial review. The Minister announced his decision 

on Mr. Wood's application on February 15, 2005. The investigation of the 
application found that the Crown had failed to disclose significant information 
to Mr. Wood, which could have had an impact on the fairness of the trial and 
the reliability of his conviction. The Minister therefore found that there was a 
reasonable basis to conclude that a miscarriage of justice had likely occurred. 
The case was referred to the Alberta Court of Appeal to be heard as a new appeal. 


At the Court of Appeal, the Crown conceded that the failure to disclose to 

Mr. Wood relevant information in the possession of police may have affected the 
fairness of his trial and he was therefore entitled to a new trial. In November 
2006, the appeal court rejected Mr. Wood's request for an acquittal or stay of 
the charge and ruled that a new trial was the appropriate remedy for the lack 
of disclosure. 


No date has been set for the new trial. 


André Tremblay 


André Tremblay was convicted in February 1984 of first-degree murder in the 
killing of Serge Fournier, who died on July 3, 1982. Mr. Tremblay was sentenced 
to life imprisonment, with no parole eligibility for 25 years. Further appeals 
were unsuccessful, and Mr. Tremblay applied for a ministerial review. 


The only ground for Mr. Tremblay’s application related to the statements ofa 
jailhouse informant, who had testified that the accused had confessed to him 
when they were both in custody. The informant later recanted under oath 
his trial testimony in 1988 and 1991. As well, Mr. Tremblay and his counsel 
were never told that the informant had received certain advantages in exchange 
for his trial testimony. 


On July 17, 2005, the Minister determined there was a reasonable basis to 
conclude that a miscarriage of justice likely occurred in this case and referred 
it to the Quebec Court of Appeal. 


No date has yet been set for the hearing. 


The Year Ahead 


The CCRG continues to work hard to process applications for ministerial 
review in a thorough and timely manner. A number of applications are 
expected to make their way to the Minister in 2007-08 for a decision. In July 
2007, the Minister referred the case of William Mullins-Johnson to the Ontario 
Court of Appeal to be heard as a new appeal. Mr. Mullins-Johnson was 
convicted in 1994 of first-degree murder in the death of his four-year-old 
niece Valin Johnson. The Minister concluded that “there is now significant 
new evidence that was not available at the time of Mr. Mullins-Johnson’s trial 
that casts serious doubt on the correctness of his conviction for murder.” 
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Statistical Information 


ection 696.5 of the Criminal Code requires that the Minister of Justice 
must submit an annual report to Parliament regarding applications for 
ministerial review during the previous fiscal year. 


The report must include the number of applications made to the Minister, 

the number that have been abandoned or that are incomplete, the number 

at the preliminary assessment stage and at the investigative stage, the number 
of decisions the Minister has made under subsection 696.3 (3), and any other 
information the Minister considers appropriate. 


Reporting Period 


The reporting period covered by this annual report is the one-year period 
between April 1, 2006, and March 31, 2007. 


Application Requests 


Table 1 summarizes the number of application requests made to the Minister 
during the reporting period. An application request is considered to have 
been made if a potential applicant or a person acting on their behalf inquires 
about submitting an application for ministerial review. The booklet Applying 
for a Conviction Review is sent to the person making the inquiry. The booklet 
provides detailed information about the conviction review process, includes 
the required forms, and provides step-by-step instructions for submitting 

an application. 


During the period covered by this report, 18 application requests were made 
to the Minister. 


TABLE 1: APPLICATION REQUESTS MADE TO THE MINISTER 


TOTAL 18 


Applications Made to the Minister 


Table 2 indicates the number of applications that the Minister actually 
received during this reporting period. An application is considered to be 
“completed” when a person has submitted the forms, information and 
supporting documents required by the regulations. The Minister received 
four completed applications during the reporting period. 


An application is considered to be “partially completed” where a person has 
submitted some but not all of the forms, information and supporting documents 
required by the regulations. For example, a person may have submitted 

the required application form but not the supporting documents required. 
Although it is the responsibility of the applicant to provide the required 
documentation, CCRG staff frequently assist applicants. It is not unusual for 
an application to remain in the “partially completed” category for a period 

of time while the applicant gathers and submits the necessary documents 
and information. 


Of the 18 application requests made to the Minister during the reporting 
period, 14 fall into the “partially completed” category. 


An application is “screened out” if the person is not eligible to make 

an application for ministerial review. This category covers a variety of 
circumstances — for example, if it related to a provincial offence, involved 

a civil matter, or dealt with the same subject matter as a previously denied 
application and did not raise any new matters of significance. No applications 
were screened out during the reporting period. 


TABLE 2: APPLICATIONS MADE TO THE MINISTER 
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Applications completed 4 
Applications partially completed 14 
Applications screened out 0 
TOTAL 18 
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Progress of Applications Through 
the Conviction Review Process 


Table 3 summarizes the work completed at the first three stages of the conviction 
review process. Eight preliminary assessments were completed during the 
period covered by this report. Three investigations were completed during the 
reporting period. 


The length of time to conduct a preliminary assessment typically ranges from 
a few weeks to months. An investigation usually takes a number of months to 
complete, although the time required varies with the complexity of the case. 


TABLE 3: PROGRESS OF APPLICATIONS 
THROUGH THE CONVICTION REVIEW PROCESS 


Preliminary assessments completed 8 
Investigations completed 3 
TOTAL 11 


Preliminary Assessments 


Tables 4 and 5 provide further information about the work completed at 

the preliminary assessment stage of the conviction review process. Table 4 
summarizes the applications that were at the preliminary assessment stage 
during the reporting period. Thirty-one applications were at the preliminary 
assessment stage. Five applications were awaiting preliminary assessment, 

18 preliminary assessments were under way, and eight preliminary assessments 
were completed. The number of applications awaiting preliminary assessment 
is down dramatically from more than 70 cases in November 2002. A preliminary 
assessment is considered to be “under way” if it commenced during the 
reporting period, or if it commenced prior to the reporting period but continued 
during the reporting period. 


Table 5 shows that of the eight applications where preliminary assessments 
were completed, none proceeded to the investigation stage. In such cases, 
the new matters raised by the applicant were not such that there might be 
a reasonable basis to conclude that a miscarriage of justice likely occurred. 
There were no applications that proceeded to the investigation stage. 


TABLE 4: SUMMARY OF APPLICATIONS 


AT THE PRELIMINARY ASSESSMENT STAGE 


Applications awaiting preliminary assessment 5 
Preliminary assessments completed 8 
Preliminary assessments still under way 18 
TOTAL 31 


TABLE 5: DISPOSITION OF APPLICATIONS 
FOLLOWING PRELIMINARY ASSESSMENT STAGE 
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Applications that did not proceed to the investigation stage 
following a preliminary assessment 8 


Applications that did proceed to the investigation stage 


following a preliminary assessment 0 
TOTAL 8 
Investigations 


Table 6 summarizes the work done on applications at the investigation stage 
during the reporting period. An investigation is considered to be “complete” 
when an investigation report is completed and forwarded to the Minister for 
review and decision. 


Three investigations were completed during the reporting period and seven 
investigations were under way. 


TABLE 6: SUMMARY OF APPLICATIONS 
AT THE INVESTIGATION STAGE 


Vdd 


Investigations completed 3 
Investigations under way but not yet completed 7 
TOTAL 10 
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Decisions 


Table 7 summarizes the decisions made by the Minister during the reporting 
period. The Minister made two decisions during the one-year period. 

One application was granted and referred to the Court of Appeal, and one 
application was dismissed. As of March 31, 2007, two applications were under 
consideration by the Minister and awaiting a decision. 


TABLE 7: DECISIONS MADE BY THE MINISTER 


Applications dismissed 1 
Applications allowed 1 
TOTAL 2 


Applications Abandoned or Held in Abeyance 


During the reporting period, no applications were abandoned at the 
preliminary assessment stage. Four applications were held in abeyance 
(ie. temporarily suspended) at the request of the applicant. 


Status of Applications at the End of the Fiscal Year 


Table 8 provides a snapshot of the status of all applications as of March 31, 2007. 


Of the 38 applications, five were complete and awaiting preliminary 
assessment, four were being held in abeyance at the request of the applicant, 
18 were at the preliminary assessment stage, seven were at the investigation 
stage, two were awaiting a decision by the Minister and two had been decided 
on by the Minister. 


TABLE 8: SUMMARY OF THE STATUS OF ALL APPLICATIONS 


Completed and awaiting preliminary assessment 5 
In abeyance at request of the applicant 4 
At preliminary assessment stage 18 
At investigation stage i 
Awaiting Ministerial Decision 2 
Decided 2 
TOTAL NO. OF APPLICATIONS 38 


Judicial Review 


There were no applications for judicial review of decisions made by the CCRG 
or the Minister. 
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Application 

696.1 (1) An application for ministerial review on the grounds of miscarriage 
of justice may be made to the Minister of Justice by or on behalf of 
a person who has been convicted of an offence under an Act of 
Parliament or a regulation made under an Act of Parliament or has 
been found to be a dangerous offender or a long-term offender 
under Part XXIV and whose rights of judicial review or appeal with 
respect to the conviction or finding have been exhausted. 


Form of application 


(2) The application must be in the form, contain the information and 
be accompanied by any documents prescribed by the regulations. 


Review of applications 


696.2 (1) Onreceipt of an application under this Part, the Minister of Justice 
shall review it in accordance with the regulations. 


Powers of investigation 


(2) For the purpose of any investigation in relation to an application 
under this Part, the Minister of Justice has and may exercise the 
powers of a commissioner under Part | of the Inquiries Act and 
the powers that may be conferred on a commissioner under 
section 11 of that Act. 


Delegation 


(3) Despite subsection 11(3) of the Inquiries Act, the Minister of Justice 
may delegate in writing to any member in good standing of the 
bar of a province, retired judge or any other individual who, in the 
opinion of the Minister, has similar background or experience the 
powers of the Minister to take evidence, issue subpoenas, enforce 
the attendance of witnesses, compel them to give evidence and 
otherwise conduct an investigation under subsection (2). 


Definition of “court of appeal” 


696.3 (1) In this section, “the court of appeal” means the court of appeal, 
as defined by the definition “court of appeal” in section 2, for the 
province in which the person to whom an application under this 
Part relates was tried. 


Power to refer 


(2) The Minister of Justice may, at any time, refer to the court of appeal, 
for its opinion, any question in relation to an application under 
this Part on which the Minister desires the assistance of that court, 
and the court shall furnish its opinion accordingly. 


Powers of Minister of Justice 
(3) On an application under this Part, the Minister of Justice may 


(a) if the Minister is satisfied that there is a reasonable basis to 
conclude that a miscarriage of justice likely occurred, 


(i) direct, by order in writing, a new trial before any court that 
the Minister thinks proper or, in the case of a person found 
to be a dangerous offender or a long-term offender under 
Part XXIV, a new hearing under that Part, or 


(ii) refer the matter at any time to the court of appeal for 
hearing and determination by that court as if it were an 
appeal by the convicted person or the person found to 
be a dangerous offender or a long-term offender under 
Part XXIV, as the case may be; or 


(b) dismiss the application. 
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No appeal 


(4) A decision of the Minister of Justice made under subsection (3) 
is final and is not subject to appeal. 


Considerations 


696.4 In making a decision under subsection 696.3(3), the Minister of Justice 
shall take into account all matters that the Minister considers relevant, 
including 

(a) whether the application is supported by new matters of signifi- 
cance that were not considered by the courts or previously 
considered by the Minister in an application in relation to the 
same conviction or finding under Part XXIV; 


(b) the relevance and reliability of information that is presented 
in connection with the application; and 


(c) the fact that an application under this Part is not intended 
to serve as a further appeal and any remedy available on such 
an application is an extraordinary remedy. 


Annual report 

696.5 The Minister of Justice shall within six months after the end of each 
financial year submit an annual report to Parliament in relation to 
applications under this Part. 


Regulations 
696.6 The Governor in Council may make regulations 


(a) prescribing the form of, the information required to be 
contained in and any documents that must accompany 
an application under this Part; 


(b) prescribing the process of review in relation to applications 
under this Part, which may include the following stages, 
namely, preliminary assessment, investigation, reporting 
on investigation and decision; and 


(c) respecting the form and content of the annual report under 
section 696.5. 


A P. BeeeN DI. x 
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REGULATIONS RESPECTING APPLICATIONS FOR MINISTERIAL REVIEW - MISCARRIAGES OF JUSTICE 


Interpretation 


1. 


The following definitions apply in these Regulations. 


“Code” means the Criminal Code. (Code) 


“Minister” means the Minister of Justice. (ministre) 


Application 


2. 


(1) 


For the purposes of subsection 696.1(2) of the Code, an application 
for ministerial review under Part XXI.1 of the Code shall be in the 
form set out in the schedule and contain the following information: 


(a) with respect to the applicant, 

(i) the applicant’s name, including any alias or former name, 

(ii) the applicant's address, date of birth and, if any, the number 
assigned to the applicant under the Royal Canadian 
Mounted Police Automated Fingerprint Identification 
System, 

(iii) the name, address and telephone number of the person 
making the application on the applicant’s behalf, if any, 

(iv) whether the alleged miscarriage of justice relates to a 
conviction on an offence punishable on summary convic- 
tion or on an indictable offence, or, in the case of a finding of 
dangerous offender or long-term offender under Part XXIV 
of the Code, particulars of the finding, and 

(v) whether the applicant is in custody; 


(b) with respect to any pre-trial hearings, 
(i) the date of the preliminary inquiry, if any, 
(ii) the court and its address, and 
(iii) the number, type and date of any pre-trial motions, as well 
as the court decision on those motions; 


(c) with respect to the trial, 

(i) the date on which it started, 

(ii) the court and its address, the plea entered at trial, the mode 
of trial and the date of the conviction and that of sentencing, 

(iii) the names and addresses of all counsel involved in the trial, 
and 

(iv) the number, type and date of any motions made, as well as 
the date of the court decision on those motions; 


particulars regarding any subsequent appeals to the court of 
appeal or the Supreme Court of Canada; 


(e) the grounds for the application; and 


(f) adescription of the new matters of significance that support the 
application. 


The application must be accompanied by the following documents: 


(a) the applicant’s signed consent authorizing the Minister 

(i) to have access to the applicant's personal information that is 
required for reviewing the application, and 
to disclose to any person or body the applicant’s personal 
information obtained in the course of reviewing the 
application in order for the Minister to obtain from that 
person or body any information that is required for review- 
ing the application; 


(ii) 


a true copy of the information or indictment; 


(c) atrue copy of the trial transcript, including any preliminary 
hearings; 


a true copy of all material filed by the defence counsel and 
Crown counsel in support of any pre-trial and trial motions; 


(e) atrue copy of all factums filed on appeal; 
(f) atrue copy of all court decisions; and 


(g) any other documents necessary for the review of the application. 


Review of the Application 


3. On receipt of an application completed in accordance with section 2, 
the Minister shall 


4. (1) 


(3) 


(4) 
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(a) send an acknowledgment letter to the applicant and the person 
acting on the applicant’s behalf, if any; and 


(b) conduct a preliminary assessment of the application. 
After the preliminary assessment has been completed, the Minister 


(a) shall conduct an investigation in respect of the application if the 
Minister determines that there may be a reasonable basis to 
conclude that a miscarriage of justice likely occurred; or 


(b) shall not conduct an investigation if the Minister 

(i) is satisfied that there is a reasonable basis to conclude that a 
miscarriage of justice likely occurred and that there is an 
urgent need for a decision to be made under paragraph 
696.3(3) (a) of the Code for humanitarian reasons or to avoid 
a blatant continued prejudice to the applicant, or 
is satisfied that there is no reasonable basis to conclude that 
a miscarriage of justice likely occurred. 


(ii) 


The Minister shall send a notice to the applicant and to the person 
acting on the applicant’s behalf, if any, indicating whether or not an 
investigation will be conducted under subsection (1). 


If the Minister does not conduct an investigation for the reason 
described in subparagraph (1) (b)(ii), the notice under subsection (2) 
shall indicate that the applicant may provide further information in 
support of the application within one year after the date on which 
the notice was sent. 


If the applicant fails, within the period prescribed in subsection (3), 
to provide further information, the Minister shall inform the appli- 
cant in writing that no investigation will be conducted. 


If further information in support of the application is provided after 
the period prescribed in subsection (3) has expired, the Minister 
shall conduct a new preliminary assessment of the application 
under section 3. 


After completing an investigation under paragraph 4(1)(q), the 
Minister shall prepare an investigation report and provide a copy of 
it to the applicant and to the person acting on the applicant's behalf, 
if any. The Minister shall indicate in writing that the applicant may 
provide further information in support of the application within one 
year after the date on which the investigation report is sent. 


If the applicant fails, within the period prescribed in subsection (1), 
to provide any further information, or if the applicant indicates in 
writing that no further information will be provided in support of 
the application, the Minister may proceed to make a decision under 
subsection 696.3(3) of the Code. 


6. The Minister shall provide a copy of the Minister’s decision made under 
subsection 696.3(3) of the Code to the applicant and to the person act- 
ing on the applicant's behalf, if any. 


Annual Report 

7. Anannual report submitted under section 696.5 of the Code shall con- 
tain the following information in respect of the financial year under 
review in the report: 


(a) 
(b) 


(c) 


the number of applications made to the Minister; 


the number of applications that have been abandoned or that are 
incomplete; 


the number of applications that are at the preliminary assessment 
stage; 


the number of applications that are at the investigation stage; 


the number of decisions that the Minister has made under subsec- 
tion 696.3(3) of the Code; and 


any other information that the Minister considers appropriate. 


Coming into Force 

8. These Regulations come into force on the day on which section 71 of 
the Criminal Law Amendment Act, 2001, chapter 13 of the Statutes of 
Canada, 2002, comes into force. 


aa 


Applicants and interested parties are encouraged to communicate with CCRG in writing. Initial contact with the 
CCRG may also be made by e-mail. 


Mail 

Minister of Justice 

Criminal Conviction Review Group 
(222 Queen, 11" Floor) 

284 Wellington Street 

Ottawa, Ontario 


K1A 0H8 


E-mail 


Initial inquiries: ccrg.inquiries@justice.gc.ca 


Telephone 


Information for contact by telephone will be provided following the initial contact by mail or e-mail. 


CCRG Web Site 


http://canada.justice.gc.ca/en/ps/ccr/index.html 
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Introduction 


he Minister of Justice has the legal authority to review a criminal 
conviction under federal law to determine whether there may have 
been a miscarriage of justice. The Minister has had that power in one 
form or another since 1892. The conviction review process begins when a 
person submits an application for ministerial review (miscarriages of justice), 
also known as a “conviction review application.” 


The application for ministerial review must be supported by “new matters of 
significance” — usually important new information or evidence that was not 
previously considered by the courts. If the Minister is satisfied that those 
matters provide a reasonable basis to conclude that a miscarriage of justice 
likely occurred, the Minister may grant the convicted person a remedy and 
return the case to the courts — a referral of the case to a court of appeal to be 
heard as a new appeal or a direction for a new trial. 


When an innocent person is found guilty of a criminal offence, there has 
clearly been a miscarriage of justice. A miscarriage of justice may also be 
suspected where new information surfaces which casts serious doubt on 
whether the applicant received a fair trial. Thus, the Minister’s decision that 
there is a reasonable basis to conclude that a miscarriage of justice likely 
occurred in a case does not amount to a declaration that the convicted person 
is innocent. Rather, such a decision leads to a case being returned to the 
judicial system, where the relevant legal issues are determined by the courts 
according to law. 


Under section 696.5 of the Criminal Code, the Minister of Justice is required to 
submit an annual report to Parliament regarding applications for ministerial 
review (miscarriages of justice) within six months of the end of the fiscal year. 
This is the sixth annual report, and it covers the period April 1, 2007, to 

March 31, 2008. Under the regulations, the Minister’s annual report must 
address the following matters: 


m@ the number of applications for ministerial review made to the Minister; 


m@ the number of applications that have been abandoned or that are 
incomplete; 


m@ the number of applications that are at the preliminary assessment stage; 
@ the number of decisions that the Minister has made; and 
@ any other information that the Minister considers appropriate. 


This report describes the role of the Department of Justice’s Criminal Conviction 
Review Group (CCRG) in reviewing criminal convictions, outlines how the 
review process works, provides the statistical information required by the 
regulations, considers a variety of emerging issues, reviews the cases in which 
remedies have been granted and updates previous ones, and describes 
developments expected in the coming year. 


The appendices provide further information, including the governing legislation, 
the regulations and information about how to contact the CCRG. 
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Addressing Possible 
Miscartriages of Justice 


History of the Power to Review Criminal Convictions 


Historically, at common law the only power to revisit a criminal conviction 
was found in the “Royal Prerogative of Mercy,” a body of extraordinary powers 
held by the Crown that allowed it to pardon offenders, reduce the severity of 
criminal punishments and correct miscarriages of justice. 


Over the years, the Minister’s power underwent various legislative changes, 
culminating in 1968 in the former section 690 of the Criminal Code. This 
section remained in effect for more than thirty years. 


The Current Conviction Review Process 


The current conviction review process has been in place since 2002, when 
section 690 of the Criminal Code was repealed and replaced by sections 696.1 
to 696.6 (Appendix 1) after a public consultation. These provisions, along with 
regulations (Appendix 2), set out the law and procedures governing 
applications for ministerial review (miscarriages of justice). 


The current conviction review process improved transparency and addressed 
deficiencies in the previous process by: 

@ including clear guidelines as to when a person is eligible for a conviction 
review; 

@ providing a straightforward application form and clear direction on the 
information and documents needed to support it; 

@ describing the various stages in the conviction review process; 

@ specifying the criteria the Minister must consider in deciding whether a 
remedy should be granted; 

@ expanding the category of offences for which a conviction review is 
available to include not only indictable offences but also summary- 
conviction offences; 

M@ giving those investigating applications on behalf of the Minister the 
authority to compel the production of documents as well as the 
appearance and testimony of witnesses; and 

@ requiring the Minister to submit an annual report to Parliament. 


Criminal Conviction Review Group 


The Criminal Conviction Review Group (CCRG) is a separate unit of the 
Department of Justice. It has five main responsibilities: 


@ liaising with applicants, their lawyers, agents of the provincial attorneys 
general, the police and various other interested parties; 


™ reviewing applications for ministerial review and conducting preliminary 
assessments; 


@ conducting investigations where warranted; 
™@ compiling the findings of investigations into an investigation report; and 


@ providing objective and independent legal advice to the Minister on the 
disposition of applications for ministerial review. 


During the reporting period, five full-time lawyers were employed at the 
CCRG. In addition, the CCRG has supervised law students from the University 
of Ottawa under the Department of Justice’s Clinical Internship Program. 


Following the legislative changes in 2002, a number of structural changes were 
made to enhance the arm’s-length relationship between the CCRG and the 
Department of Justice. 


The CCRG office is located outside of the Department of Justice Headquarters 
in a downtown Ottawa office building which has both government and private 
sector tenants. 


Rather than formally passing through another branch of the Department, 
advice passes from the CCRG to the Minister through the Associate Deputy 
Minister's office. Administration and support services are provided to the 
CCRG by this same office. 


To promote awareness and understanding of the conviction review process, 
the CCRG provides presentations or lectures, subject to availability, resources 
and operational requirements. During the reporting period, presentations 
were made to several local university classes. 


The CCRG has also taken steps to develop appropriate working relationships 
with various interested parties including the courts, provincial attorneys 
general and organizations such as the Association in Defence of the Wrongly 
Convicted (AIDWYC) and the Federal-Provincial-Territorial Heads of 
Prosecutions Committee. 
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Conviction Reviews By Outside Agents 


In some circumstances, the Minister retains an agent from outside the 
Department of Justice to conduct the review of an application. The outside 
agent, rather than the CCRG, will provide advice to the Minister. 


Typically, a conviction review is conducted by an outside agent where a 
potential conflict of interest arises, such as where the prosecution had 

been conducted on behalf of the Attorney General of Canada by the former 
Federal Prosecution Service or the now Public Prosecution Service of Canada 
(e.g. drug prosecutions, or criminal prosecutions in the Yukon, Northwest 
Territories and Nunavut). During this reporting period, two new applications 
for ministerial review were referred to outside agents. 


How the Conviction Review Process Works 


Applying for a Conviction Review 


The conviction review process requires an applicant to submit a formal 
application form and a number of supporting documents. 


The requirements for a completed application, as well as a description of the 
various steps in the application process, are set out in detail in the booklet, 
Applying for a Conviction Review. The booklet is available from the CCRG’s 
Web site. 


Anyone convicted of an offence under a federal law or regulation may submit 
an application for ministerial review. For example, a person who has been 
convicted under the Criminal Code or the Controlled Drugs and Substances 
Actis eligible to apply. Convictions for indictable and summary-conviction 
offences are both eligible for review. A person found to be a dangerous offender 
or along-term offender under the Criminal Code may also submit an application 
for ministerial review. 


An application will not be accepted until the applicant has exhausted all 
available rights of appeal. Judicial review and appeals to higher courts are 

the usual ways to correct legal errors and miscarriages of justice. Indeed, the 
Criminal Code specifically allows an appeal court to overturn a conviction 

on the ground that there has been a miscarriage of justice. Convicted persons 
are therefore expected to appeal their convictions where there are suitable 
grounds to do so. 


A conviction review by the Minister of Justice is not a substitute for, or 
alternative to, a judicial review or an appeal of a conviction. An application for 
ministerial review is not meant to be another level of appeal or a mechanism 
that allows the Minister of Justice to take the same evidence and arguments 
presented to the courts and substitute his or her own judgment. 


An application for ministerial review must be supported by “new matters of 
significance” — generally new information that has surfaced since the trial and 
appeal and therefore has not been presented to the courts, and has not been 
considered by the Minister on a prior application. Only after a thorough 
review of the new matters of significance will the Minister be in a position to 
determine whether there is a reasonable basis to conclude that a miscarriage 
of justice likely occurred. 


Although it is not required, applicants may seek the assistance of a lawyer or 
organizations specializing in wrongful conviction issues, such as the Association 
in Defence of the Wrongly Convicted (AIDWYC) or the Innocence Project. 


The Special Advisor to the Minister 


Mr. Bernard Grenier, a retired judge of the Court of Quebec with more than 
two decades of distinguished experience on the bench, has served as the 
Special Advisor to the Minister on applications for ministerial review since 2003. 


The Special Advisor's position is an independent one. He is neither a member 
of the Public Service of Canada nor an employee of the Department of Justice. 
The Special Advisor is appointed by Order-in-Council from outside the 
Department and public service. 


While the Special Advisor's main role is to make recommendations to the 
Minister once an investigation is complete, it is equally important that he 
provide independent advice at other stages of the review process where 
applications may be screened out. The Special Advisor’s involvement ensures 
that the review of all applications is complete, fair, and transparent. 


The involvement of the Special Advisor, in concert with the arm’s-length 
relationship between the CCRG and the Department of Justice, ensures that 
the conviction review process is independent. 


Stages of the Review 


There are four stages in the review process: preliminary assessment; 
investigation; preparation of an investigation report; and the decision by 
the Minister. 


All reasonable efforts are made to process and review each application as 
quickly as possible. However, priority is generally given to those applications 
where the applicant is in custody. 


Preliminary Assessment 

When an application for ministerial review is received, the first task is to 
ensure that the required application form has been properly completed and 
the necessary supporting documents have been submitted. Once the application 
is complete, the CCRG conducts a preliminary assessment to determine 
whether it merits further investigation — normally whether the application 
presents “new matters of significance” that were not available at trial or 

on appeal. 


The time required for a preliminary assessment will depend upon the amount 
of material to review and whether any of the new matters of significance 
require preliminary decisions, such as on the credibility of new evidence 
raised in the application. 


If the application does not present new matters of significance, it will be 
screened out. The Special Advisor reviews the decision to screen out an 
application at this stage. He may request that additional information be 
collected or existing information be clarified before an application is screened 
out. The Special Advisor may also disagree with the decision to screen out the 
application, and recommend to the Minister that the review process continue. 
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Where an application is screened out at this stage, the applicant is informed in 
writing that the matter will not proceed to the investigation stage and is given 
the reasons for that decision. The applicant has one year to provide further 
information. 


Investigation 

The investigation conducted by the CCRG or agent attempts to verify the 
information in support of the application. Depending on the type of 
information provided by the applicant, the investigation could involve: 


@ interviewing or examining witnesses to clarify or verify the information 
in the application; 


®@ carrying out scientific tests (e.g. DNA testing paid for by CCRG); 


@ obtaining other assessments from forensic and social science specialists 
(e.g. polygraph examinations); 


® consulting police agencies, prosecutors and defence lawyers who were 
involved in the original prosecution and/or appeals; or 


@ obtaining other relevant personal information and documentation 
(e.g. Correctional Service of Canada files). 


The time required for the investigation depends on the complexity of the 
application and the availability of information. It should be noted that any of 
these activities could take place at the preliminary assessment phase as well. 
Each case is unique, and the contents and nature of the application determine 
the process. 


Investigation Report 

The results and findings of the investigation are compiled in an investigation 
report. This report will summarize the facts gathered from the judicial record 
and address whether the new information in support of the application has 
been verified, and if so to what extent. The investigation report may also 
identify relevant issues and legal authorities. As required by law, the report is 
sent to the applicant with a request for submissions. The Attorney General for 
the province where the prosecution occurred is also given a copy of the report 
and asked for submissions. 


When the submissions, if any, have been received — and any further 
investigation they might merit has been completed — the final version of the 
investigation report is prepared. The CCRG or agent then prepares written 
advice and recommendations for the Minister. 


The Special Advisor’s role may include providing advice and guidance to 

the CCRG or seeking clarification of issues. Nevertheless, the CCRG or the 
appointed agents remain responsible for conducting the investigation, and 
are expected to provide independent advice to the Minister along with the 
investigation report. The Special Advisor reviews the investigation report and 
any appended material and provides his own advice and recommendations 
to the Minister, which may or may not differ from the advice provided by the 
CCRG or agent. 


The application then proceeds to the final stage of the conviction review 
process — the Minister’s decision. 


Decision by the Minister 

As a practical matter, the Minister is not personally involved in the preliminary 
assessment, investigation and investigation stages of the conviction review 
process. These stages are usually carried out on his or her behalf by the CCRG. 
The Minister does, however, personally decide on all applications for ministerial 
review that proceed to the investigation stage. 


In this final stage, the Minister of Justice personally reviews the investigation 
report and supporting materials, the submissions from the applicant and the 
province, the advice and recommendations of the CCRG or agent, and the 
advice and recommendations of the Special Advisor. 


The Minister then decides to dismiss or allow the application. In arriving at a 
decision, the Minister must take into account all relevant matters, including: 


m@ whether the application is supported by new matters of significance that 
were not considered by the courts or by the Minister in a previous 
application for ministerial review; 


@ the relevance and reliability of information that is presented in the 
application; and 
@ the fact that an application for ministerial review is not intended to serve 


as a further appeal and any remedy available on such an application is an 
extraordinary remedy. 


In some circumstances, an application may raise a question on which the 
Minister may wish the assistance of a court of appeal. The court’s opinion 

on the question may help the Minister make his or her decision. Hence, the 
Minister has the legal authority, at any time and prior to any decision, to refer 
a question or questions about an application to the court of appeal for its 
opinion. Typically, the court of appeal’s opinion would be sought with regard 
to a legal issue central to the application. 


If the Minister is satisfied that there is a reasonable basis to conclude that a 
miscarriage of justice likely occurred, pursuant to subsection 696.3 (3) of the 
Criminal Code the Minister may order a new trial, or a hearing in the case of a 
person found to be a dangerous or long-term offender, or refer the matter to 
the court of appeal as if it were an appeal by the convicted person or person 
found to be a dangerous or long-term offender. 


Over the years, guidelines and general principles concerning the exercise of 
ministerial discretion have been established in various ministerial decisions on 
applications for a conviction review. In 1994, the Minister summarized the 
guiding principles for the exercise of ministerial discretion under the then 
section 690 of the Criminal Code in his decision regarding the application of 
Colin Thatcher: 


In creating the role of the Minister of Justice under section 690 of the Code, 
Parliament used very broad language, and the discretion of the Minister 
has been cast in the widest terms. Indeed, the section does not contain a 
statutory test, other than the general reference in clause (a) to the Minister 
being “satisfied that in the circumstances a new trial or hearing... should 
be directed.” 
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In interpreting and applying section 690, I do not intend to limit or restrict 
the wide discretion given to the Minister. It is impossible to predict the 
nature of the cases in which such applications might be brought in the 
future, and it is in the public interest, in my view, to leave the Minister's 
discretion in the broadest possible terms. 


Nevertheless, that discretion is to be exercised in accordance with certain 
governing principles, and I believe that it would be useful to identify those 
principles here. 


1. The remedy contemplated by section 690 is extraordinary. It is intended 
to ensure that no miscarriage of justice occurs when all conventional 
avenues of appeal have been exhausted. 


2. The section does not exist simply to permit the Minister to substitute 
a ministerial opinion for a jury’s verdict or a result on appeal. Merely 
because I might take a different view of the same evidence that was 
before the court does not empower me, under section 690, to grant a 
remedy. 


3. Similarly, the procedure created by section 690 is not intended to create a 
fourth level of appeal. Something more will ordinarily be required than 
simply a repetition of the same evidence and arguments that were put 
before the trial and appellate courts. Applicants under section 690 who 
rely solely on alleged weaknesses in the evidence, or on arguments of the 
law that were put before a court and considered, can expect to find that 
their applications will be refused. 


4. Applications under section 690 should ordinarily be based on new 
matters of significance that either was not considered by the courts or 
that occurred or arose after the conventional avenues of appeal had 
been exhausted. 


5. Where the applicant is able to identify such “new matters,” the Minister 
will assess them to determine their reliability. For example, where fresh 
evidence is proffered, it will be examined to see whether it is reasonably 
capable of belief; having regard to all of the circumstances. Such “new 
matters” will also be examined to determine whether they are relevant 
to the issue of guilt. The Minister will also have to determine the overall 
effect of the “new matters” when they are taken together with the 
evidence adduced at trial. In this regard, one of the important questions 
will be “is there new evidence relevant to the issue of guilt which is 
reasonably capable of belief and which, taken together with the evidence 
adduced at trial, could reasonably have affected the verdict?” 


6. Finally, an applicant under section 690, in order to succeed, need not 
convince the Minister of innocence or prove conclusively that a miscarriage 
of justice has actually occurred. Rather, the applicant will be expected to 
demonstrate, based on the analysis set forth above, that there is a basis to 
conclude that a miscarriage of justice likely occurred. 


Many of these principles have now been codified in sections 696.1 to 696.6 of 
the Criminal Code. While these principles continue to evolve as a result 

of experience as well as changes and advancement in the law, they remain 

a useful guide to assessing applications for ministerial review. 


Authorizations for the Use of the Minister’s Investigative Powers 


Until the 2002 amendments, there was no legal procedure to require witnesses 
to provide information or produce documents that might be relevant to an 
application. The review of an application was therefore dependent upon the 
voluntary cooperation of witnesses. This was seen as a weakness in the review 
process, since information and documents in the possession of a reluctant or 
uncooperative witness could not be obtained. 


This weakness was corrected by the current section 696.2 of the Criminal Code 
which gives the Minister the powers of a commissioner under the Inquiries 
Act. Specifically, the Minister has the investigative power to: 


@ subpoena a witness; 


™@ require a witness to answer questions and give evidence, orally or in 
writing, under oath or solemn affirmation; and 


™ require a witness to produce documents or other things that may be 
relevant to an investigation. 


Those involved in the first three stages of the conviction review process may 
need to use these investigative powers to evaluate an application. Therefore, 
a lawyer, retired judge, or other qualified individual may be authorized in 
writing by the Minister to exercise these investigative powers. Hence, where 
it is necessary to do so, the CCRG or outside agent can, for example, issue a 
subpoena to a witness and require the witness to answer questions under 
oath. During this reporting period, the CCRG did not seek such authority. 


' See the Inquiries Act, R.S.C 1985, ss. 4-5. 
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Emerging Issues 
and Developments 


Judicial Decisions 


During this reporting period, there were two judicial reviews of cases dealt 
with by the CCRG. 


In Bilodeau v. Minister of Justice, Mr. Justice Jerry Zigman of the Quebec 
Superior Court rejected an application by Michel Bilodeau to challenge the 
decision to deny his application for a ministerial review. 


Mr. Bilodeau was convicted of murder in 1971 in Montreal and sentenced to 
life imprisonment. In 2001, his lawyer filed an application for ministerial 
review. In November 2007, the Minister rejected the application, concluding 
there were not reasonable grounds to believe that a miscarriage of justice 
likely occurred. 


Justice Zigman ruled in March 2008 that the application to challenge the 
Minister's decision should have been brought in Federal Court, which has 
exclusive jurisdiction to review federal decisions. 


The ruling has been appealed. 


In Daoulov v. Attorney General of Canada, a Federal Court judge rejected an 
application by Anthony Daoulov. 


Mr. Daoulov was convicted in 2000 of possession of heroin, and sentenced to 
10 years in prison. The Quebec Court of Appeal upheld the conviction but 
reduced his sentence to eight years. In 2004, he filed an application for 
ministerial review. In 2005, the CCRG concluded there were no reasonable 
grounds to believe a miscarriage of justice likely occurred; as a result there 
would not be a formal investigation. 


Mr. Justice Orville Frenette concluded in April 2008 that the CCRG’s decision 
was not unreasonable and that many of the points raised by Mr. Daoulov in his 
application for ministerial review had been previously rejected by the courts. 


Inquiry into Pediatric Forensic Pathology in Ontario 


In April 2008, the Inquiry into Pediatric Forensic Pathology in Ontario 
completed public hearings. It heard 47 witnesses, conducted 16 roundtable 
meetings and reviewed 36,000 documents. 


The CCRG’s Director and General Counsel participated in a roundtable 
entitled Pediatric Forensic Pathology and Potential Wrongful Convictions. 
Other panelists included Alastair MacGregor, Q.C. from the Criminal Cases 
Review Commission in England, Dr. Michael Pollanen, Chief Forensic 
Pathologist for Ontario, Bruce MacFarlane from the University of Manitoba, 
and Mary Nethery from the Ontario Ministry of the Attorney General. 


The Inquiry, headed by the Honourable Mr. Justice Stephen Goudge, of the 
Ontario Court of Appeal, is looking into the oversight of Ontario's pediatric 
forensic pathology system. 


Its mandate is to conduct a systemic review and an assessment of the policies, 
procedures, practices, accountability and oversight mechanisms, quality- 
control measures and institutional arrangements of pediatric forensic 
pathology in Ontario from 1981 to 2001 as they relate to its practice and use 
in investigations and criminal proceedings. The Commissioner is to make 
recommendations to address systemic failings and restore and enhance 
public confidence in pediatric forensic pathology in Ontario. 


The Inquiry was appointed in April 2007 after the Office of the Chief Coroner 
of Ontario released the results of a review into 45 cases of suspicious child 
deaths between 1991 and 2002 where forensic pathologist Dr. Charles Smith 
either performed the autopsy or provided an opinion as a consultant. 


In 20 cases, the panel of internationally respected experts in forensic pathology 
did not agree with the opinions given by Dr. Smith in a written report or court 
testimony or both. In a number of these cases, the experts felt that Dr. Smith 
“had provided an opinion regarding the cause of death that was not reasonably 
supported by the materials available for review.” Twelve of those cases had 
resulted in criminal convictions, and one in a finding of “not criminally 
responsible.” One of the cases was the subject of an application for ministerial 
review. 


The Commissioner is to deliver his final report and recommendations no later 
than September 30, 2008. 


In the spring of 2007, the Public Prosecution Service of Canada (PPSC) 
announced it would undertake a review of homicide prosecution files from 
the North which could have involved Dr. Smith. (The PPSC is responsible for 
Criminal Code prosecutions in the three Territories.) 


That review concluded that none of the autopsy-related files over 27 years 
had resulted in charges or convictions involving Dr. Smith. The review was 
conducted with the assistance of the territorial Coroners’ offices. 
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Steven Truscott 


In July 2008, the Ontario Government announced that it would pay Steven 
Truscott $6.5 million and his wife $100,000. 


The compensation — $250,000 for every year Mr. Truscott spent in jail and 
$100,000 for each year he spent on parole - was based on a report by the 
Honourable Sydney Robins, retired justice of the Ontario Court of Appeal. 


“The total amount paid to Mr. Truscott should be enough to ensure that he 
can live the remainder of his life with financial security, and in comfort and 
dignity, able to assist his family as he sees fit. It should also be enough to send 
a Clear signal to the public that the government recognizes the enormity of the 
suffering that this miscarriage of justice has caused,” Mr. Robins wrote in his 
report to the Ontario Government. 


Mr. Truscott, then 14, was convicted of the murder of classmate Lynn Harper 
at Goderich, Ontario, on September 30, 1959. He was sentenced to death, 

as was then required by the law. The Ontario Court of Appeal dismissed his 
appeal on January 20, 1960. The next day, the federal Cabinet commuted his 
sentence to life imprisonment. The Supreme Court of Canada dismissed his 
application for leave to appeal on February 24, 1960. 


On November 29, 2001 — some 42 years after his conviction — Mr. Truscott 
submitted an application for ministerial review. On January 24, 2002, the 
Minister of Justice appointed the Honourable Fred Kaufman, a former judge 
of the Quebec Court of Appeal, as an agent to investigate Mr. Truscott’s 
application. 


Mr. Kaufman conducted an exhaustive investigation of Mr. Truscott’s 
application and provided a 700-page report to the Minister in the spring of 
2004. The report presented new information about the case. On the basis of 
this new information, the Minister decided that there was a reasonable basis 
to conclude that a miscarriage of justice likely had occurred. Accordingly, on 
October 28, 2004, the Minister referred Mr. Truscott’s case to the Ontario Court 
of Appeal to be heard as a new appeal. 


In August 2007, the Court unanimously overturned Mr. Truscott’s conviction 
as a miscarriage of justice and entered a verdict of acquittal. 


Remedies Granted 
by the Minister 


uring the reporting period, the Minister granted three remedies 
D pursuant to paragraph 696.3 (3) (a) of the Criminal Code. Two of the 

cases were made public by the applicant but the third was not; that 
applicant therefore cannot be named under the provisions of the Privacy Act. 


sarsrrrrrrrrereerece 


William Mullins-Johnson 


William Mullins-Johnson was convicted in 1994 of first-degree murder in the 
death of his four-year-old niece Valin Johnson. An appeal to the Ontario Court 
of Appeal was rejected. 


In September 2005, Mr. Mullins-Johnson’s counsel completed an application 
for ministerial review. A judge of the Ontario Superior Court of Justice granted 
Mr. Mullins-Johnson bail, pending the Minister’s decision. 


University of Ottawa law professor David Paciocco was appointed to 
investigate the case and he issued a preliminary report on October 19, 2005. 
However, the Ontario Attorney General asked Professor Paciocco before 
completing his investigation to await the results of a further review of the 
pathology evidence in the Mullins-Johnson case being conducted by an 
independent panel reviewing a number of cases involving Dr. Charles Smith, 
who had played a role in the Mullins-Johnson case. Mr. Mullins-Johnson 
agreed to this request. 


After receiving Professor Paciocco’s final report, the Minister concluded in 
July 2007 that “there is now significant new evidence that was not available 
at the time of Mr. Mullins-Johnson’s trial that casts serious doubt on the 
correctness of his conviction for murder.” He referred the case to the Ontario 
Court of Appeal. 


On October 15, 2007, the Court of Appeal quashed the conviction and 
acquitted Mullins-Johnson, ruling “it is now clear that there is no evidence 
that Valin Johnson was assaulted or murdered and no evidence that 

Mr. Mullins-Johnson was guilty of any crime in relation to her death.” 


“It is profoundly regrettable that as a result of what has been shown to be 
flawed pathological evidence Mr. Mullins-Johnson was wrongly convicted 
and has spent such a very long time in jail,” the Court said. 


The judges concluded that the “compelling” fresh evidence showed the 
conviction was the result “of a rush to judgment based on flawed scientific 
evidence.” However, the Court said it did not have the jurisdiction to make a 
formal legal declaration of factual innocence as requested by Mr. Mullins- 
Johnson “since it would not fall within the ambit or purpose of criminal law.” 


Following the ruling, a lawyer for the Ontario Attorney General conveyed her 
“sincere, profound and deepest apology to Mr. Mullins-Johnson and to his 
family for the miscarriage of justice that occurred.” 
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Erin Michael Walsh 


Erin Michael Walsh was convicted in 1975 in St. John, N.B. of the non-capital 
murder of Melvin Eugene Peters and sentenced to life imprisonment. Appeals 
to the New Brunswick Court of Appeal were dismissed in July 1982 and 
November 1982. 


In December 2006, Mr. Walsh’s counsel applied to the Minister of Justice for a 
review of the murder conviction after new evidence surfaced which he alleged 
had not been disclosed to him at the time of Mr. Walsh’s trial. 


In February 2008, the Minister referred the murder conviction to the New 
Brunswick Court of Appeal to be heard as a new appeal. He stated: “Mr. Walsh 
has submitted relevant new evidence that might have affected the verdict at 
his trial. He is therefore entitled to a remedy.” 


In March 2008, the Court of Appeal overturned the conviction and entered an 
acquittal, with reasons to follow. 


Alberta case 


In December 1994, the applicant was convicted of sexually assaulting his ex- 
wife and sentenced to 20 months imprisonment. His appeal to the Alberta 
Court of Appeal was dismissed in 1995. On July 26, 1999, the complainant 
signed a statutory declaration in which she recanted her testimony at trial 
that she had been sexually assaulted by the applicant. Based on this statutory 
declaration, the applicant submitted his application to the Minister which was 
completed in January 2002. 


In September 2007, the Minister asked the Alberta Court of Appeal to determine 
if the complainant’s recantations would be admissible as fresh evidence. If the 
Court is of the opinion the information would be admissible on appeal, it is to 
hear the case as an appeal. 


The matter is scheduled to be heard in December 2008. 


Update on Remedies Granted 


This section provides an update on previous cases which the Minister has 
referred back to the courts. 


Since 2003, as Table 1 illustrates, the Minister of Justice has referred 11 cases 
back to the courts from five provinces — four for new trials and seven to courts 
of appeal. Three cases are still before the courts. In another case, the applicant 
was retried and convicted of the lesser offence of manslaughter. In the 
remaining seven, the Crown stayed the charges or the appeals court entered 
an acquittal. 
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Kaminski, 
Steven Richard 
(Alberta) 
Sexual Assault 


Cain, Rodney 
(Ontario) 
Second-Degree 
Murder 


Truscott, Steven 
(Ontario) 
Capital Murder 


Bjorge, Darcy 
(Alberta) 
Stolen Property 


Wood, Daniel 
(Alberta) 
First-Degree 
Murder 


Driskell, James 
(Manitoba) 
First-Degree 
Murder 


Tremblay, André 
(Quebec) 
First-Degree 
Murder 


Phillion, Romeo 
(Ontario) 
Non-Capital 
Murder 


January 27, 2003 


May 19, 2004 


October 28, 2004 


February 10, 2005 


New trial 
ordered 


New trial 
ordered 


Reference to 
Ontario Court 
of Appeal 


New trial 
ordered 


February 10, 2005 


March 5, 2005 


July 12, 2005 


August 23, 2006 


Mullins-Johnson, 
William (Ontario) 
First-Degree 
Murder 


Walsh, Erin 
(New Brunswick) 
Non-Capital 
Murder 


July, 2007 


February 28, 2008 


(Alberta) 
Sexual Assault 


September 21, 2007 


Reference to 
Alberta Court 
of Appeal 


New trial 
ordered 


Reference to 
Quebec Court 
of Appeal 


Reference to 
Ontario Court 
of Appeal 


Reference to 
the Ontario 
Court of 
Appeal 


Reference to the 
New Brunswick 
Court of Appeal 


Reference to the 
Alberta Court 
of Appeal 


Proceedings 
stayed by the 
Crown at retrial 


Convicted of 
manslaughter at 
retrial in 2007 


Court of Appeal 
entered an 
acquittal on 
August 28, 2007 


Charge stayed 
in the Alberta 
Provincial Court 


Court of Appeal 
ordered a new 

trial on 

November 27, 2006: 
charge stayed by 
Crown 


Proceedings stayed 
in the Manitoba 
Queen’s Bench on 
the same day as the 
Minister’s order 


Still before 
the Court 


Proceedings 
ongoing in 
the Court 

of Appeal 


Acquittal entered 
by the Court 
of Appeal on 
October 15, 2007 


Acquittal entered 
by the Court of 
Appeal on 

March 14, 2008 


Still before the Court 
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Of the eleven cases, six dealt with disclosure issues (Truscott, Wood, Driskell, 
Walsh, Tremblay, Phillion); three involved faulty or poor science, (Truscott, 
Driskell, Mullins-Johnson); and the remaining cases (Cain, Bjorge, Kaminski 
and the Alberta case) dealt with other evidentiary issues including recantations, 
new evidence concerning possible witness tampering, and new evidence 
concerning witness credibility. 


Daniel Wood 


In September 2007, the Alberta Attorney General stayed a first-degree murder 
charge against Daniel Wood. 


After a second trial in Calgary, Alberta, Mr. Wood had been convicted on June 7, 
1990, of the first-degree murder of Merla Laycock, and sentenced to life 
imprisonment with no eligibility for parole for 25 years. The Alberta Court of 
Appeal dismissed his appeal against conviction on January 30, 1992. 


Approximately three and a half years after his conviction, Mr. Wood submitted 
an application for ministerial review. The Minister announced his decision 

on Mr. Wood's application on February 15, 2005. The investigation found that 
the Crown had failed to disclose significant information to Mr. Wood, which 
could have had an impact on the fairness of the trial and the reliability of his 
conviction. The Minister therefore found that there was a reasonable basis 

to conclude that a miscarriage of justice had likely occurred. The case was 
referred to the Alberta Court of Appeal to be heard as a new appeal. 


At the Court of Appeal, the Crown conceded that the failure to disclose to 

Mr. Wood relevant information possessed by the police might have affected 
the fairness of his trial and he was therefore entitled to a new trial. In 
November 2006, the appeal court rejected Mr. Wood's request for an acquittal 
or stay of the charge and ruled that a new trial was the appropriate remedy 
for the lack of disclosure. 


Romeo Phillion 


In January and March 2008, the Ontario Court of Appeal heard witnesses in 
the reference related to Romeo Phillion. 


Mr. Phillion was convicted of non-capital murder in Ottawa on November 7, 
1972, in the killing of Leopold Roy in August 1967. He was sentenced to life 
imprisonment without eligibility for parole for 10 years. Appeals to the Ontario 
Court of Appeal and the Supreme Court of Canada were unsuccessful. 


In May 2003, Mr. Phillion’s counsel completed an application for ministerial 
review. In July 2003, a judge of the Ontario Superior Court of Justice granted 
Mr. Phillion bail, pending the Minister’s decision. 


Mr. Phillion’s application for ministerial review was based on an alleged alibi 
he had at the time of the killing, information which he claimed was not 
disclosed by the Crown, and new expert reports related to the reliability of the 
confession he made to police. 


In August 2006, the Minister concluded: “There are certain issues that in my 
view merit a review by the Ontario Court of Appeal, and I believe it is necessary 
to seek the Court's opinion before I make my decision.” 


Accordingly, pursuant to subparagraph 696.3 (3) (a) (ii) of the Criminal Code, 
the Minister referred two questions about Mr. Phillion’s case to the Ontario 
Court of Appeal: 


m@ Would the new information concerning the non-disclosure of certain 
material be admissible on appeal to the Court of Appeal? 


@ Are the recent expert reports on the reliability of Mr. Phillion’s confession 
admissible on appeal to the Court of Appeal? 


If the Court of Appeal answers either question in the affirmative, the Minister 
will ask the Court to hear the case as an appeal by Mr. Phillion against his 
conviction. 


If the Court of Appeal answers both questions in the negative, the Minister will 
consider that opinion in making his final decision on Mr. Phillion’s application. 


Final arguments before the Court of Appeal are scheduled for November 2008. 


The Year Ahead 


The CCRG continues to work hard to process applications for ministerial 
review in a thorough and timely manner. A number of applications are 
expected to make their way to the Minister in 2008-09 for a decision. 
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Statistical Information 


he Minister of Justice’s annual report to Parliament must include the 
number of applications made to the Minister, the number that have 
been abandoned or that are incomplete, the number at the preliminary 
assessment stage and at the investigative stage, the number of decisions the 
Minister has made under subsection 696.3 (3), and any other information the 
Minister considers appropriate. 


Reporting Period 


The period covered by this annual report is from April 1, 2007, to March 31, 2008. 


Application Requests 


Table 1 summarizes the number of application requests made to the Minister 
during the reporting period. An application request is considered to have 
been made if a potential applicant or a person acting on his or her behalf 
inquires about submitting an application for ministerial review. The booklet 
Applying for a Conviction Review is sent to the person making the inquiry. 
This booklet provides detailed information about the conviction review 
process, includes the required forms, and provides step-by-step instructions 
for submitting an application. 


During the period covered by this report, 32 application requests were made 
to the Minister. 


LE 1: APPLICATION REQUESTS TO THE MINISTER 


TOTAL 32 


Applications Made to the Minister 


Table 2 indicates the number of applications that the Minister actually 
received during this reporting period. An application is considered to be 
“completed” when a person has submitted the forms, information and 
supporting documents required by the regulations. The Minister received 
seven completed applications during this reporting period. 


An application is considered to be “partially completed” where a person 

has submitted some but not all of the forms, information and supporting 
documents required by the regulations. For example, a person may have 
submitted the required application form but not the supporting documents 
required. Although it is the applicant’s responsibility to provide the required 
documentation, CCRG staff frequently assist applicants. It is not unusual for 
an application to remain in the “partially completed” category for a period of 
time while the applicant gathers and submits the necessary documents and 
information. 


Of the 32 application requests made to the Minister during the reporting 
period, 23 fall into the “partially completed” category. 


An application is “screened out” if the person is not eligible to make an 
application for ministerial review. This category covers a variety of 
circumstances — for example, if it relates to a provincial offence, involves 
a civil matter, or deals with the same subject matter as a previously 
denied application and does not raise any new matters of significance. 
Two applications were screened out during this reporting period. 


TABLE 2: APPLICATIONS MADE TO THE MINISTER 


Applications completed 7 
Applications partially completed jhe; 
Applications screened out 2 
TOTAL 32 
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Progress of Applications Through the Conviction 
Review Process 


Table 3 summarizes the work completed at the first three stages of the 
conviction review process. Seventeen preliminary assessments were 
completed during the period covered by this report. Five investigations were 
completed during the reporting period, but one was abandoned by the 
applicant. 


The length of time to conduct a preliminary assessment typically ranges from 
a few weeks to months. An investigation usually takes a number of months to 
complete, although the time required varies with the complexity of the case. 


TABLE 3: PROGRESS OF APPLICATIONS 
THROUGH THE CONVICTION REVIEW PROCESS 


Preliminary assessments completed 17 
Investigations completed 4 
Applications abandoned 1 
TOTAL 22 


Preliminary Assessments 


Tables 4 and 5 provide further information about the work completed at 

the preliminary assessment stage of the conviction review process. Table 4 
summarizes the applications that were at the preliminary assessment stage 
during the reporting period, a total of 23. There were no applications awaiting 
preliminary assessment, 25 preliminary assessments were under way, and 

17 were completed. Two preliminary assessments were abandoned and three 
are in abeyance. A preliminary assessment is considered to be “under way” 

if it commenced during the reporting period, or if it commenced prior to the 
reporting period but continued during the reporting period. 


Table 5 shows that, of the 17 applications where preliminary assessments were 
completed, 16 did not proceed to the investigation stage and one proceeded to 
the investigation stage. In the cases which did not proceed to the investigation 
stage, the new matters raised by the applicant were not such that there might 
be a reasonable basis to conclude that a miscarriage of justice likely occurred. 


TABLE 4: SUMMARY OF APPLICATION S 
AT THE PRELIMINARY ASSESSMENT STAGE 


Applications awaiting preliminary assessment 0 
Preliminary assessments completed 17, 
Preliminary assessments abandoned by the applicant Z 
Preliminary assessments under way but not yet completed : 
Preliminary assessments in abeyance 3 
TOTAL 25 


TABLE 5: DISPOSITION OF APPLICATIONS 
FOLLOWING PRELIMINARY ASSESSMENT STAGE 


ies iss ss ie 


Applications that did not proceed to the investigation stage 
following a preliminary assessment 16 


Applications that did proceed to the investigation stage 
following a preliminary assessment 1 


TOTAL 17 
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Investigations 


Table 6 summarizes the work done on applications at the investigation stage 
during the reporting period. An investigation is considered to be “complete” 
when an investigation report is completed and forwarded to the Minister for 
review and decision. 


Four investigations were completed during the reporting period and four were 
still under way. 


TABLE 6: SUMMARY OF APPLICATIONS 
AT THE INVESTIGATION STAGE 


Investigations completed 4 

Investigations under way but not yet completed 4 

TOTAL 8 
Decisions 


Table 7 summarizes the decisions made by the Minister during the reporting 
period. The Minister made four decisions during the one-year period. 

Three applications were granted and referred to the Court of Appeal, and one 
application was dismissed. As of March 31, 2008, there were no applications 
under consideration by the Minister. 


TABLE 7: DECISIONS MADE BY THE MINISTER 


Applications dismissed . 1 
Applications granted B) 
TOTAL 4 


Applications Abandoned or Held in Abeyance 


During the reporting period, two applications were abandoned at the 
preliminary assessment stage. One application was abandoned at the decision 
stage. Three applications were held in abeyance (ie. temporarily suspended) 

at the request of the applicants. 


Status of Applications at the End of the Fiscal Year 


Table 8 provides a snapshot of the status of all applications as of March 31, 2008. 


Of the 32 applications, seven were completed and none were awaiting 
preliminary assessment; three were being held in abeyance at the request of 
the applicant; three were at the preliminary assessment stage; four were at the 
investigation stage; none were awaiting a decision by the Minister; and four 
had been decided by the Minister. 


TABLE 8: SUMMARY OF THE STATUS OF ALL APPLICATIONS 


Completed and awaiting preliminary assessment 0 
In abeyance at request of the applicant 3 
At preliminary assessment stage 3 
At investigation stage 4 
Awaiting Ministerial decision 0 
Decided 4 
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Application 

696.1 
of justice may be made to the Minister of Justice by or on behalf of 
a person who has been convicted of an offence under an Act of 
Parliament or a regulation made under an Act of Parliament or has 
been found to be a dangerous offender or a long-term offender 
under Part XXIV and whose rights of judicial review or appeal with 
respect to the conviction or finding have been exhausted. 


Form of application 


(2) The application must be in the form, contain the information and 
be accompanied by any documents prescribed by the regulations. 


Review of applications 


696.2 (1) Onreceipt of an application under this Part, the Minister of Justice 
shall review it in accordance with the regulations. 


Powers of investigation 


(2) For the purpose of any investigation in relation to an application 
under this Part, the Minister of Justice has and may exercise the 
powers of a commissioner under Part I of the Inquiries Act and 
the powers that may be conferred on a commissioner under 
section 11 of that Act. 


Delegation 


(3) Despite subsection 11(3) of the Inquiries Act, the Minister of Justice 
may delegate in writing to any member in good standing of the 
bar of a province, retired judge or any other individual who, in the 
opinion of the Minister, has similar background or experience the 
powers of the Minister to take evidence, issue subpoenas, enforce 
the attendance of witnesses, compel them to give evidence and 
otherwise conduct an investigation under subsection (2). 


Definition of “court of appeal” 


696.3 (1) In this section, “the court of appeal” means the court of appeal, 
as defined by the definition “court of appeal” in section 2, for the 
province in which the person to whom an application under this 
Part relates was tried. 


Power to refer 


(2) The Minister of Justice may, at any time, refer to the court of appeal, 
for its opinion, any question in relation to an application under 
this Part on which the Minister desires the assistance of that court, 
and the court shall furnish its opinion accordingly. 


Powers of Minister of Justice 
(3) On an application under this Part, the Minister of Justice may 


(a) ifthe Minister is satisfied that there is a reasonable basis to 
conclude that a miscarriage of justice likely occurred, 


(i) direct, by order in writing, a new trial before any court that 
the Minister thinks proper or, in the case of a person found 
to be a dangerous offender or a long-term offender under 
Part XXIV, a new hearing under that Part, or 


(ii) refer the matter at any time to the court of appeal for 
hearing and determination by that court as if it were an 
appeal by the convicted person or the person found to 
be a dangerous offender or a long-term offender under 
Part XXIV, as the case may be; or 


(b) dismiss the application. 
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(1) An application for ministerial review on the grounds of miscarriage 


No appeal 


(4) A decision of the Minister of Justice made under subsection (3) 
is final and is not subject to appeal. 


Considerations 


696.4 In making a decision under subsection 696.3(3), the Minister of Justice 
shall take into account all matters that the Minister considers relevant, 
including 


(a) whether the application is supported by new matters of 
significance that were not considered by the courts or 
previously considered by the Minister in an application in 
relation to the same conviction or finding under Part XXIV; 


(b 


S 


the relevance and reliability of information that is presented 
in connection with the application; and 


wS 


(c) the fact that an application under this Part is not intended 
to serve as a further appeal and any remedy available on such 


an application is an extraordinary remedy. 


Annual report 

696.5 The Minister of Justice shall within six months after the end of each 
financial year submit an annual report to Parliament in relation to 
applications under this Part. 


Regulations 
696.6 The Governor in Council may make regulations 


(a) prescribing the form of, the information required to be 
contained in and any documents that must accompany 
an application under this Part; 


(b) prescribing the process of review in relation to applications 
under this Part, which may include the following stages, 
namely, preliminary assessment, investigation, reporting 
on investigation and decision; and 


(c) respecting the form and content of the annual report under 
section 696.5. 


AeoP OE SEeaN ae De Ker 2 


REGULATIONS RESPECTING APPLICATIONS FOR MINISTERIAL REVIEW - MISCARRIAGES OF JUSTICE 


Interpretation 4. (1) After the preliminary assessment has been completed, the Minister 


1. The following definitions apply in these Regulations. (a) shall conduct an investigation in respect of the application if 
the Minister determines that there may be a reasonable basis 


“Code” means the Criminal Code. (Code) ‘ ‘ epee Oat 
to conclude that a miscarriage of justice likely occurred; or 


“Minister” means the Minister of Justice. (ministre) F eae 
( ) (b) shall not conduct an investigation if the Minister 


Application (i) is satisfied that there is a reasonable basis to conclude that 

2. (1) For the purposes of subsection 696.1(2) of the Code, an application a miscarriage of justice likely occurred and that there is an 
for ministerial review under Part XXI.1 of the Code shall be in the urgent need for a decision to be made under paragraph _ 
form set out in the schedule and contain the following information: 696.3(3)(a) of the Code for humanitarian reasons or to avoid 


Oy ith os feat a blatant continued prejudice to the applicant, or 
a) with respect to the applicant, 


(i) the applicant's name, including any alias or former name, (ii) is satisfied that there is no reasonable basis to conclude that 
(ii) the applicant’s address, date of birth and, if any, the a miscarriage of justice likely occurred. 
number assigned to the applicant under the Royal Canadian (2) The Minister shall send a notice to the applicant and to the person 
Mounted Police Automated Fingerprint Identification acting on the applicant's behalf, if any, indicating whether or not an 
me System, investigation will be conducted under subsection (1). 
(iii) the name, address and telephone number of the person ae ; ae 
making the application on the applicant's behalf, if any, (3) Ifthe Minister does not conduct an investigation for the reason 
(iv) whether the alleged miscarriage of justice relates to a described in subparagraph (1) (b) (ii), the notice under subsection (2) 
conviction on an offence punishable on summary shall indicate that the applicant may provide further information in 
conviction or on an indictable offence, or, in the case of a support of the application within one year after the date on which 
finding of dangerous offender or long-term offender under the notice was sent. 
Part XXIV of the Code, particulars of the finding, and (4) If the applicant fails, within the period prescribed in subsection (3), 
(v) whether the applicant is in custody; to provide further information, the Minister shall inform the 
(b) with respect to any pre-trial hearings, applicant in writing that no investigation will be conducted. 
(i) the date of the preliminary inquiry, if any, (5) If further information in support of the application is provided after 
(ii) the court and its address, and : : the period prescribed in subsection (3) has expired, the Minister 
(iii) the number, type and date of any pre-trial motions, as well shall conduct a new preliminary assessment of the application 
as the court decision on those motions; under section 3. 
(c) with respect to the trial, 5. (1) After completing an investigation under paragraph 4(1)(q), the 


(i) the date on which it started, 

(ii) the court and its address, the plea entered at trial, the mode 
of trial and the date of the conviction and that of sentencing, 

(iii) the names and addresses of all counsel involved in the trial, 
and 

(iv) the number, type and date of any motions made, as well as 
the date of the court decision on those motions; 


(d) particulars regarding any subsequent appeals to the court of 
appeal or the Supreme Court of Canada; 


(e) the grounds for the application; and 


(f) a description of the new matters of significance that support the 
application. 


(2) The application must be accompanied by the following documents: 


(a) the applicant’s signed consent authorizing the Minister 


(i) to have access to the applicant’s personal information that is 
required for reviewing the application, and 


(ii) to disclose to any person or body the applicant’s personal 
information obtained in the course of reviewing the 
application in order for the Minister to obtain from that 
person or body any information that is required for 
reviewing the application; 


(b) a true copy of the information or indictment; 


(c) a true copy of the trial transcript, including any preliminary 
hearings; 


(d) a true copy of all material filed by the defence counsel and 
Crown counsel in support of any pre-trial and trial motions; 


(e) atrue copy of all factums filed on appeal; 
(f) a true copy of all court decisions; and 


(g) any other documents necessary for the review of the 
application. 


Minister shall prepare an investigation report and provide a copy of 
it to the applicant and to the person acting on the applicant’s behalf, 
if any. The Minister shall indicate in writing that the applicant may 
provide further information in support of the application within one 
year after the date on which the investigation report is sent. 
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If the applicant fails, within the period prescribed in subsection (1), 
to provide any further information, or if the applicant indicates in 
writing that no further information will be provided in support of 
the application, the Minister may proceed to make a decision under 
subsection 696.3(3) of the Code. 


6. The Minister shall provide a copy of the Minister's decision made under 
subsection 696.3(3) of the Code to the applicant and to the person 
acting on the applicant's behalf, if any. 


Annual Report 


7. Anannual report submitted under section 696.5 of the Code shall 
contain the following information in respect of the financial year under 
review in the report: 


Kas) 


(a) the number of applications made to the Minister; 


(b) the number of applications that have been abandoned or that 
are incomplete; 


Nae) 


the number of applications that are at the preliminary 
assessment stage; 


(c 


(d) the number of applications that are at the investigation stage; 


(e) the number of decisions that the Minister has made under 
subsection 696.3(3) of the Code; and 


(f) any other information that the Minister considers appropriate. 


Coming into Force 

8. These Regulations come into force on the day on which section 71 of 
\the Criminal Law Amendment Act, 2001, chapter 13 of the Statutes of 
Canada, 2002, comes into force. 


Review of the Application 


3. On receipt of an application completed in accordance with section 2, 
the Minister shall 


(a) send an acknowledgment letter to the applicant and the person 
acting on the applicant's behalf, ifany; and 


(b) conduct a preliminary assessment of the application. 
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AP PEN DIX 3 


CONTACTING THE CRIMINAL CONVICTION REVIEW GROUP 


Applicants and interested parties are encouraged to communicate with CCRG in writing. 
Initial contact with the CCRG may also be made by e-mail. 


Mail 


Minister of Justice 

Criminal Conviction Review Group 
(222 Queen, 11th Floor) 

284 Wellington Street 

Ottawa, Ontario 

KIA 0H8 


E-mail 


Initial inquiries: ccrg.inquiries@justice.gc.ca 


I Ne Bt EP, eee ENE ROL REN Ce Se Ee RT Ce eR A hte ee 


Telephone 


Information for contact by telephone will be provided following the initial contact by mail or e-mail. 


CCRG Web Site 


http://canada.justice.gc.ca/eng/pi/ccr-rc/index.html 
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Since 1892, the Minister of Justice has had the power, 
in one form or another, to review a criminal conviction 
under federal law to determine whether there may 
have been a miscarriage of justice. 


Currently, the conviction review process begins when 
a person submits an application for ministerial review 
(miscarriages of justice), also known as a “conviction 
review application.” 


The application for ministerial review must be 
supported by “new matters of significance” — usually 
important new information or evidence that was not 
previously considered by the courts. If the Minister 

is satisfied that those matters provide a reasonable 
basis to conclude that a miscarriage of justice likely 
occurred, the Minister may grant the convicted person 
a remedy and return the case to the courts — a referral 
of the case to a court of appeal to be heard as a new 
appeal, or a direction for a new trial. 


When an innocent person is found guilty of a criminal 
offence, there has clearly been a miscarriage of justice. 
A miscarriage of justice may also be suspected where 
new information surfaces which casts serious doubt 
on whether the applicant received a fair trial — for 
example, where important information has not been 
disclosed to the defence. Thus, the Minister’s decision 
that there is a reasonable basis to conclude that a 
miscarriage of justice likely occurred in a case does 
not amount to a declaration that the convicted person 
is innocent. Rather, such a decision leads to a case 
being returned to the judicial system, where the 
relevant legal issues may be determined by the courts 
according to law. 


Introduction 


Under section 696.5 of the Criminal Code, the Minister 
of Justice is required to submit an annual report to 
Parliament regarding applications for ministerial 
review (miscarriages of justice) within six months of 
the end of the fiscal year. This is the seventh annual 
report, and it covers the period April 1, 2008, to 

March 31, 2009. Under the regulations, the report 
must address the following matters: 


m the number of applications for ministerial review 
made to the Minister; 


m@ the number of applications that have been 
abandoned or that are incomplete; 


m@ the number of applications that are at the 
preliminary assessment stage; 


@ the number of decisions that the Minister has 
made; and 


@ any other information that the Minister considers 
appropriate. 


This year’s report also includes cumulative statistics 
from 2002, when the current conviction review 
process was implemented. 


Addressing Possible 
Miscarriages of Justice 


History of the Power to Review 
Criminal Convictions 


Historically, at common law the only power to revisit a 
criminal conviction was found in the “Royal Prerogative 
of Mercy,” a body of extraordinary powers held by 

the Crown that allowed it to pardon offenders, reduce 
the severity of criminal punishments, and correct 
miscarriages of justice. 


Over the years, the Minister’s power underwent 
various legislative changes, culminating in 1968 in the 
former section 690 of the Criminal Code. This section 
remained in effect for more than thirty years. 


The Current Conviction 
Review Process 


In 2002, following public consultations, section 690 
of the Criminal Code was repealed and replaced by 
sections 696.1 to 696.6. These provisions, together 
with the regulations, set out the law and procedures 
governing applications for ministerial review 
(miscarriages of justice). 


The current conviction review process improved 
transparency and addressed deficiencies in the 
previous process by: 


@ including clear guidelines for when a person is 
eligible for a conviction review; 


@ providing a straightforward application form and 
clear direction on the information and documents 
needed to support it; 


@ describing the various stages in the conviction 
review process; 


@ specifying the criteria the Minister must consider 
in deciding whether a remedy should be granted; 


@ expanding the category of offences for which a 
conviction review is available to include not only 
indictable offences but also summary-conviction 
offences; 


™@ giving those investigating applications on behalf 
of the Minister the authority to compel the 
production of documents as well as the 
appearance and testimony of witnesses; and 


@ requiring the Minister to submit an annual report 
to Parliament. 


Criminal Conviction Review Group 


The Criminal Conviction Review Group (CCRG) is a 
separate unit of the Department of Justice. It has five 
main responsibilities: 


@ liaising with applicants, their lawyers, agents of 
the provincial attorneys general, the police and 
various other interested parties; 


™@ reviewing applications for ministerial review and 
conducting preliminary assessments; 


@ conducting investigations where warranted; 


@ compiling the findings of investigations into an 
investigation report; and 


@ providing objective and independent legal advice 
to the Minister on the disposition of applications 
for ministerial review. 


Following the legislative changes in 2002, a number 
of structural changes were made to enhance the 
arm’s-length relationship between the CCRG and the 
Department of Justice. 


The CCRG office is located outside of the Department 
of Justice Headquarters in a downtown Ottawa office 
building which has both government and private 
sector tenants. 


Rather than formally passing through another branch 
of the Department, advice passes from the CCRG to 
the Minister through the Associate Deputy Minister's 
office. Administration and support services are 
provided to the CCRG by this same office. 


Conviction Reviews by Outside Agents 


In some circumstances, the Minister retains an agent 
from outside the Department of Justice to conduct the 
review of an application. Typically, a conviction review 
is conducted by an outside agent where a potential 
conflict of interest arises, such as where the prosecution 
had been conducted on behalf of the Attorney General 
of Canada by the former Federal Prosecution Service 
or the Public Prosecution Service of Canada (e.g. drug 
prosecutions, or criminal prosecutions in the Yukon, 
Northwest Territories and Nunavut). In such 
circumstances, the outside agent, rather than the 
CCRG, will provide advice to the Minister. 


How the Conviction Review 
Process Works 


Applying for a Conviction Review 


The conviction review process requires an applicant to 
submit a formal application form and a number of 
supporting documents. 


The requirements for a completed application, as well 
as a description of the various steps in the application 
process, are set out in detail in the booklet, Applying 
for a Conviction Review. The booklet is available on 
the CCRG’s Web site. 


Anyone convicted of an offence under a federal law or 
regulation may submit an application for ministerial 
review. For example, a person who has been convicted 
under the Criminal Code or the Controlled Drugs 

and Substances Actis eligible to apply. Convictions 

for indictable and summary-conviction offences 

are both eligible for review. A person found to be a 
dangerous offender or a long-term offender under 

the Criminal Code may also submit an application for 
ministerial review. 


However, an application will not be accepted until the 
applicant has exhausted all available rights of appeal. 
Judicial review and appeals to higher courts are the 
usual ways to correct legal errors and miscarriages of 
justice. Indeed, the Criminal Code specifically allows a 
court of appeal to overturn a conviction on the ground 
that there has been a miscarriage of justice. Convicted 
persons are therefore expected to appeal their 
convictions where there are suitable grounds to do so. 


A conviction review by the Minister of Justice is not a 
substitute for, or alternative to, a judicial review or an 
appeal of a conviction. An application for ministerial 
review is not meant to be another level of appeal or a 
mechanism that allows the Minister of Justice to take 
the same evidence and arguments presented to the 
courts and substitute his or her own judgment. 


An application for ministerial review must be 
supported by “new matters of significance” — generally 
new information that has surfaced since the trial and 
appeal and therefore has not been presented to the 
courts and has not been considered by the Minister 
on a prior application. Only after a thorough review 

of the new matters of significance will the Minister 

be in a position to determine whether there is a 
reasonable basis to conclude that a miscarriage of 
justice likely occurred. 


Although it is not required, applicants may seek the 
assistance of a lawyer or organizations specializing 

in wrongful conviction issues, such as the Association 
in Defence of the Wrongly Convicted (AIDWYC) or the 
Innocence Project. 


The Special Advisor to the Minister 


The Special Advisor's position is an independent one. 
He is neither a member of the Public Service of Canada 
nor an employee of the Department of Justice. The 
Special Advisor is appointed by Order-in-Council from 
outside the Department and public service. 


Mr. Bernard Grenier, a retired judge of the Court of 
Quebec with more than two decades of distinguished 
experience on the bench, has served as the Special 
Advisor to the Minister on applications for ministerial 
review since 2003. 


While the Special Advisor's main role is to make 
recommendations to the Minister once an investigation 
is complete, it is equally important that he provide 
independent advice at other stages of the review 
process where applications may be screened out. The 
Special Advisor’s involvement ensures that the review 
of all applications is complete, fair, and transparent. 


Stages of the Review 


There are four stages in the review process: 
preliminary assessment; investigation; preparation 

of an investigation report; and the decision by the 
Minister. They are described in detail in the application 
booklet and in previous annual reports. 


As a practical matter, the Minister is not personally 
involved in the preliminary assessment, investigation 
and preparation of the investigation report stages. 
These stages are usually carried out on his or her 
behalf by the CCRG. The Minister does, however, 
personally decide on all applications for ministerial 
review that proceed to the investigation stage. 


In this final stage, the Minister of Justice personally 
reviews the investigation report and supporting 
materials, the submissions from the applicant and the 
prosecuting agency (usually the provincial attorney 
general), the advice and recommendations of the 
CCRG or agent, and the advice and recommendations 
of the Special Advisor. 


The Minister then decides to dismiss or allow the 
application. In arriving at a decision, the Minister 
must take into account all relevant matters, including: 


@ whether the application is supported by new 
matters of significance that were not considered 
by the courts or by the Minister in a previous 
application for ministerial review; 


@ the relevance and reliability of information that is 
presented in the application; and 


@ the fact that an application for ministerial review 
is not intended to serve as a further appeal and 
any remedy available on such an application is an 
extraordinary remedy. 


In some circumstances, an application may raise 

a question on which the Minister may wish the 
assistance of a court of appeal. The court’s opinion on 
the question may help the Minister make his or her 
decision. Hence, the Minister has the legal authority, 
at any time and prior to any decision, to refer a 
question or questions about an application to the 
court of appeal for its opinion. Typically, the court 
of appeal’s opinion would be sought with regard to 

a legal issue central to the application such as the 
admissibility of fresh evidence. 


If the Minister is satisfied that there is a reasonable 


basis to conclude that a miscarriage of justice likely 
occurred, pursuant to subsection 696.3(3) of the 
Criminal Code the Minister may order a new trial, 

or a hearing in the case of a person found to bea 
dangerous or long-term offender, or refer the matter 
to the court of appeal as if it were an appeal by the 
convicted person or person found to be a dangerous 
or long-term offender. 


Over the years, guidelines and general principles 
concerning the exercise of ministerial discretion 

have been established in various ministerial decisions, 
which are still applicable today. Some have in fact 
been incorporated into the current Criminal Code 
provisions: 


1. The remedy contemplated by section 696.1 
is extraordinary. It is intended to ensure that 
no miscarriage of justice occurs when all 
conventional avenues of appeal have been 
exhausted. 


2. Section 696.1 does not exist simply to permit the 
Minister to substitute a ministerial opinion for a 
trial verdict or a result on appeal. Merely because 
the Minister might take a different view of the 
same evidence that was before the court does not 
empower the Minister to grant a remedy under 
section 696.1. 


3. Similarly, the procedure created by section 696.1 
is not intended to create a fourth level of appeal. 
Something more will ordinarily be required than 
simply a repetition of the same evidence and 
arguments that were put before the trial and 
appellate courts. Applicants under section 696.1 
who rely solely on alleged weaknesses in the 
evidence, or on arguments of the law that were 
put before a court and considered, can expect to 
find that their applications will be refused. 


4. Applications under section 696.1 should ordinarily 
be based on new matters of significance that 
either were not considered by the courts or that 
occurred or arose after the conventional avenues 
of appeal had been exhausted. 


5. Where the applicant is able to identify such 


“new matters,” the Minister will assess them to 
determine their reliability. For example, where 
fresh evidence is proffered, it will be examined 

to see whether it is reasonably capable of belief, 
having regard to all of the circumstances. Such 
‘new matters” will also be examined to determine 
whether they are relevant to the issue of guilt. 
The Minister will also have to determine the 
overall effect of the “new matters” when they are 
taken together with the evidence adduced at trial. 
In this regard, one of the important questions will 
be “is there new evidence relevant to the issue of 
guilt which is reasonably capable of belief and 
which, taken together with the evidence adduced 
at trial, could reasonably have affected the 
verdict?” 


6. Finally, an applicant under section 696.1, 
in order to succeed, need not convince the 
Minister of innocence or prove conclusively 
that a miscarriage of justice has actually 
occurred. Rather, the applicant will be expected 
to demonstrate, based on the above analysis, 
that there is a basis to conclude that a 
miscarriage of justice likely occurred. 


Judicial Decisions 


During this reporting period, the courts conducted 
two judicial reviews of cases dealt with by the CCRG. 


In Daoulov v. Attorney General of Canada, the Federal 
Court of Appeal rejected an appeal by Anthony 
Daoulov. 


Mr. Daoulov was convicted in 2000 of possession of 
heroin, and sentenced to 10 years in prison. The 
Quebec Court of Appeal upheld the conviction but 
reduced his sentence to eight years. In 2004, he filed 
an application for ministerial review. In 2005, the 
CCRG concluded there were no reasonable grounds 
to believe a miscarriage of justice had likely occurred 
and as a result, a formal investigation would not be 
undertaken. 


Mr. Daoulov sought judicial review of that decision. In 
April 2008, Mr. Justice Orville Frenette of the Federal 
Court concluded that the CCRG’s decision was not 
unreasonable and that many of the points raised by 
Mr. Daoulov in his application for ministerial review 
had been previously rejected by the courts. 


In January 2009, the Federal Court of Appeal upheld 
the judgment, ruling that Justice Frenette “did not 
commit any error warranting the intervention of this 
Court.” 


In June 2009, the Supreme Court of Canada denied 
Mr. Daoulov leave to appeal that ruling. 


In Bilodeau v. Minister of Justice, a 2-1 ruling of the 
Quebec Court of Appeal upheld a decision by the 
Quebec Superior Court that the proper forum to 
challenge a ministerial decision under section 696.1 
was the Federal Court. 


Emerging Issues 
and Developments 


Mr. Bilodeau had been convicted of murder in 1971 in 
Montreal and sentenced to life imprisonment. In 2001, 
his lawyer filed an application for ministerial review. 
In November 2007, the Minister rejected the application, 
concluding there were not reasonable grounds to 
believe that a miscarriage of justice likely occurred. 


Mr. Justice Jerry Zigman of the Quebec Superior Court 
ruled in March 2008 that the application to challenge 
the Minister’s decision should have been brought in 
Federal Court, which has exclusive jurisdiction to 
review federal decisions. 


Mr. Bilodeau has sought leave to appeal the appeal 
ruling to the Supreme Court of Canada. 


Commission of Inquiry into 
the Wrongful Conviction of 
David Milgaard 


In September 2008, the Government of Saskatchewan 
released the Report of the Commission of Inquiry into 
the Wrongful Conviction of David Milgaard. 


In 1970, Mr. Milgaard was convicted of non-capital 
murder for the 1969 slaying of nurse's aide Gail Miller 
in a snow-covered Saskatoon alley. On December 28, 
1988, Mr. Milgaard applied to the Minister of Justice 
for a review of his conviction pursuant to then 
section 690 of the Criminal Code. On February 27, 
1991, the Minister of Justice dismissed Mr. Milgaard’s 
first application, but after a second application, the 
Governor in Council referred the case to the Supreme 
Court of Canada on November 28, 1991. 


On April 14, 1992, following the Supreme Court’s 
opinion, the Minister of Justice directed that a new 
trial should be held for Mr. Milgaard. On April 16, 1992, 
the Attorney General of Saskatchewan entered a stay 
of proceedings on that indictment. DNA evidence 
eventually exonerated Mr. Milgaard and was used to 
convict Larry Fisher of the murder of Gail Miller. 

Mr. Milgaard was eventually compensated $10 million. 


In February 2004, the Government of Saskatchewan 
called a commission of inquiry into Mr. Milgaard’s 
wrongful conviction, headed by Mr. Justice Edward P. 
MacCallum of the Alberta Court of Queen’s Bench. 


The Inquiry ran from January 2005 to December 2006, 
sitting a total of 191 hearing days. In total, 114 witnesses 
were Called and over 3,200 documents were introduced 
in evidence. 


In his report, the Commissioner concluded that the 
Saskatoon Police and RCMP conducted a thorough 
and appropriate investigation of the Gail Miller 
murder, and that no police officer or force was 
guilty of misconduct or tunnel vision. Likewise, 

Mr. Milgaard’s trial was conducted competently and 
fairly by both the prosecutor and defence counsel. 


However, Commissioner MacCallum said the criminal 
justice system failed Mr. Milgaard “because his 
wrongful conviction was not detected and remedied 
as early as it should have been.” 


The Commissioner made 13 recommendations, 
dealing with issues such as the retention of trial 
exhibits and police and prosecution files, statements 
taken from young persons, compensation of the 
wrongfully convicted, and the secrecy of jury 
deliberations. 


He also recommended that the investigation of 
claims of wrongful conviction be done by a review 
agency independent of government, established 
along the model of the English Criminal Cases Review 
Commission, to replace ministerial review under 
section 696.1 of the Criminal Code. 


The report is available online at 
http://www.milgaardinquiry.ca/ 


Inquiry into Pediatric Forensic 
Pathology in Ontario 


In October 2008, the Government of Ontario released 
the report of the Inquiry into Pediatric Forensic 
Pathology in Ontario. 


The Inquiry, headed by Mr. Justice Stephen Goudge of 
the Ontario Court of Appeal, made 169 recommen- 
dations to improve the pediatric forensic pathology 
system in Ontario. 


The Inquiry was appointed in April 2007 after the 
Office of the Chief Coroner of Ontario released the 
results of a review into 45 cases of suspicious child 
deaths between 1991 and 2002 where forensic 
pathologist Dr. Charles Smith either performed the 
autopsy or provided an opinion as a consultant. 


In 20 cases, the panel of internationally respected 
experts in forensic pathology did not agree with the 
opinions given by Dr. Smith in a written report or 
court testimony, or both. In a number of these cases, 
the experts felt that Dr. Smith “had provided an 
opinion regarding the cause of death that was not 
reasonably supported by the materials available for 
review.” Twelve of those cases had resulted in criminal 
convictions, and one in a finding of “not criminally 
responsible.” One of the cases, William Mullins- 
Johnson, was the subject of an application for 
ministerial review. 


The Inquiry’s mandate was to conduct a systemic 
review and an assessment of the policies, procedures, 
practices, accountability and oversight mechanisms, 
quality-control measures, and institutional 
arrangements of pediatric forensic pathology in 
Ontario from 1981 to 2001 as they relate to its practice 
and use in investigations and criminal proceedings. 
The Commissioner was to make recommendations 
to address systemic failings and restore and enhance 
public confidence in pediatric forensic pathology 

in Ontario. 


The Inquiry heard 47 witnesses, conducted 
16 roundtable meetings, and reviewed 
36,000 documents. 


Commissioner Goudge concluded that there was 
“failed oversight” at all levels: “The oversight and 
accountability mechanisms that existed were not 
only inadequate to the task but were inadequately 
employed by those responsible for using them.” 


The Ontario Government subsequently introduced 
legislation to implement many of the Inquiry’s 
recommendations. It also announced: 


@ the appointment of a team of medical and legal 
experts to review criminal convictions involving 
“shaken baby” death cases; and 


@ the appointment of a team of legal experts to 
advise on the viability of a potential process to 
compensate victims of Dr. Smith’s errors. 


The Ontario Court of Appeal has also agreed to hear 
several appeals in cases in which Dr. Smith testified. 


The Inquiry’s report is available online at 
http://www.attorneygeneral.jus.gov.on.ca/inquiries/ 
goudge/ index.html. 


In the spring of 2007, the Public Prosecution Service 
of Canada (PPSC) undertook a review of homicide 
prosecution files from the North which could have 
involved Dr. Smith. (The PPSC is responsible for 
Criminal Code prosecutions in the three territories.) 


That review concluded that none of the autopsy- 
related files over 27 years had resulted in charges 
or convictions involving Dr. Smith. The review was 
conducted with the assistance of the territorial 
coroners’ Offices. 


During this reporting period, the Minister granted 
one remedy, pursuant to paragraph 696.3 (3) (a) of the 
Criminal Code. 


Kyle Wayne Unger 


Kyle Wayne Unger was convicted of the first-degree 
murder of Brigitte Grenier at an outdoor rock concert 
which was held near Roseisle, Manitoba, in June 1990. 
His appeal to the Manitoba Court of Appeal was 
rejected and leave to appeal to the Supreme Court of 
Canada was denied. 


In September 2004, the Forensic Evidence Review 
Committee, an advisory committee established by the 
Manitoba government, called into question the hair- 
comparison evidence used at Mr. Unger’s trial. 


Mr. Unger’s counsel subsequently filed an application 
to the Minister of Justice for a review of the murder 
conviction. In November 2005, a judge of the Manitoba 
Court of Queen’s Bench granted Mr. Unger bail 
pending the Minister's decision. 


In March 2009, the Minister ordered a new trial for 
Mr. Unger, stating: “I am satisfied there is a reasonable 
basis to conclude that a miscarriage of justice likely 
occurred in Mr. Unger’s 1992 conviction.” 


Update on Previous Remedies 
Granted 


This section provides an update on previous cases 
which the Minister has referred back to the courts. 


Since 2003, as Table A illustrates, the Minister of 
Justice has referred 12 cases back to the courts from 
five provinces — five for new trials and seven for review 
by courts of appeal. Three cases are still before the 
courts. 


Remedies Granted 
by the Minister 


In one case, the applicant was retried and convicted 
of the lesser offence of manslaughter. In the remaining 
eight, the Crown stayed the charges or the appeals 
court entered an acquittal. 


Erin Michael Walsh 


In October 2008, the New Brunswick Court of Appeal 
released its reasons for acquitting Erin Michael Walsh. 


Mr. Walsh was convicted in 1975 in Saint John, N.B., 
of the non-capital murder of Melvin Eugene Peters 
and sentenced to life imprisonment. Appeals to the 
New Brunswick Court of Appeal were dismissed in 
July 1982 and November 1982. 


In December 2006, Mr. Walsh's counsel applied to 
the Minister of Justice for a review of the murder 
conviction after new evidence surfaced which he 
alleged had not been disclosed to him at the time of 
Mr. Walsh’s trial. 


In February 2008, the Minister referred the murder 
conviction to the New Brunswick Court of Appeal to 
be heard as a new appeal. 


The Attorney General of New Brunswick agreed with 
Mr. Walsh's claim that he had suffered a miscarriage of 
justice, but asked the Court to impose a judicial stay of 
proceeding. 


However, the Court of Appeal said an acquittal was the 
more appropriate remedy, since “the trial record 
augmented by the fresh evidence satisfies [the Court] 
that no reasonable jury properly instructed could 
convict Mr. Walsh.” 


Kaminski, Steven Richard January 27, 2003 New trial ordered Proceedings stayed 

(Alberta) by the Crown at retrial 

Sexual Assault 

Cain, Rodney May 19, 2004 New trial ordered Convicted of manslaughter at 
(Ontario) retrial in 2007 

Second-Degree Murder 

Truscott, Steven October 28, 2004 Reference to Ontario Court of Appeal entered an 


(Ontario) 
Capital Murder 


Bjorge, Darcy 
(Alberta) 
Stolen Property 


Wood, Daniel 
(Alberta) 
First- Degree Murder 


Driskell, James 
(Manitoba) 
First-Degree Murder 


Tremblay, André 
(Quebec) 
First- Degree Murder 


Phillion, Romeo 
(Ontario) 
Non-Capital Murder 


February 10, 2005 


Court of Appeal 


New trial ordered 


February 10, 2005 


March 5, 2005 


July 12, 2005 


August 23, 2006 


Mullins-Johnson, William 
(Ontario) 
First-Degree Murder 


L.G.P. 
(Alberta) 
Sexual Assault 


July 17, 2007 


September 21, 2007 


Walsh, Erin 
(New Brunswick) 
Non-Capital Murder 


February 28, 2008 


Unger, Kyle Wayne 
(Manitoba) 
First-Degree Murder 
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March 11, 2009 


‘Reference to Alberta 


Court of Appeal 


New trial ordered 


Reference to Quebec 
Court of Appeal 


Reference to Ontario 
Court of Appeal 


Reference to Ontario 
Court of Appeal 


Reference to Alberta 
Court of Appeal 


Reference to New 
Brunswick Court 
of Appeal 


New trial ordered 


acquittal on August 28, 2007 


Charge stayed in the Alberta 
Provincial Court 


Court of Appeal ordered a new 
trial on November 27, 2006; 
charges stayed by Crown 


Proceedings stayed in the Court of 
Queen's Bench on the same day as 


the Minister’s order 


Still before the Court 


Court of Appeal ordered a new 
trial 


Acquittal entered by the Court of 
Appeal on October 15, 2007 


Court of Appeal ordered a new 
trial; charge stayed by the Crown 


Acquittal entered by the Court.of 
Appeal on March 14, 2008 


EGP 


In December 1994, the applicant was convicted of 
sexually assaulting his ex-wife and sentenced to 

20 months’ imprisonment. His appeal to the Alberta 
Court of Appeal was dismissed in 1995. On July 26, 
1999, the complainant signed a statutory declaration 
in which she recanted her testimony at trial that she 
had been sexually assaulted by the applicant. The 
applicant’s application to the Minister, based on this 
statutory declaration, was completed in January 2002. 


In September 2007, the Minister asked the Alberta 
Court of Appeal to determine whether the complainant's 
recantations would be admissible as fresh evidence, 
and if so, to hear the case as an appeal. 


In December 2008, the Court of Appeal ruled that the 
recantations of the complainant were admissible as 
fresh evidence. The Court ordered a new trial and said 
it was up to the Crown to decide whether to proceed 
again. 


The Crown subsequently stayed the charge. 


Romeo Phillion 


In March 2009, the Ontario Court of Appeal quashed 
the murder conviction of Romeo Phillion and ordered 
a new trial. 


Mr. Phillion was convicted of non-capital murder 

in Ottawa on November 7, 1972, in the killing of 
Leopold Roy in August 1967. He was sentenced to 
life imprisonment without eligibility for parole for 
10 years. Appeals to the Ontario Court of Appeal and 
the Supreme Court of Canada were unsuccessful. 


In May 2003, Mr. Phillion’s counsel completed an 
application for ministerial review. In July 2003, a judge 
of the Ontario Superior Court of Justice granted 

Mr. Phillion bail, pending the Minister’s decision. 


Mr. Phillion’s application for ministerial review was 
based on an alleged alibi he had at the time of the 
killing, which he claimed had not been disclosed by 
the Crown, and on new expert reports related to the 
reliability of the confession he made to the police. 


In August 2006, the Minister referred two questions 
about Mr. Phillion’s case to the Ontario Court of 
Appeal. 


In a2-1 ruling, the Court of Appeal ruled that the fresh 
evidence was admissible on appeal and that it could 
reasonably have been expected to have changed the 
result at trial. 


According to Mr. Justice Michael Moldaver, writing 
for the majority, had the jury had the benefit of the 
information, it might, “considered with the entirety of 
the evidence heard at trial ... have left the jury in a 
state of reasonable doubt as to whether the appellant 
was the person who killed Mr. Roy.” 


“However, the compelling nature of his confessions — 
particularly the level of detail and accuracy found in 
them — prevents me from concluding that the 
admission of the fresh evidence would make it ‘clearly 
more probable than not’ that the appellant would be 
acquitted at a new trial.” 


In dissent, Mr. Justice James MacPherson said the new 
evidence was not sufficently probative to have 
affected the jury’s verdict and that Mr. Phillion’s 
confession “remains as compelling today as it was to 
the jury in 1972.” 


Mr. Phillion has filed an application in Ontario 
Superior Court seeking to require the Crown to arraign 
Mr. Phillion and have the court enter an acquittal, 
rather than simply withdrawing the charge. 


a 


Statistical 
Information 


Reporting Period 


The period covered by this annual report is from 
April 1, 2008, to March 31, 2009. 


Application Requests 


An application request is considered to have been 
made when a potential applicant or a person acting 
on his or her behalf inquires about submitting an 
application for ministerial review. The booklet 
Applying for a Conviction Review is sent to the person 
making the inquiry. This booklet provides detailed 
information about the conviction review process, 
includes the required forms, and provides step-by- 
step instructions for submitting an application. 


During the period covered by this report, 25 
application requests were made to the Minister. 


Applications Made to the Minister 


Table 1 indicates the number of applications that 

the Minister actually received during this reporting 
period. An application is considered to be “completed” 
when a person has submitted the forms, information 
and supporting documents required by the 
regulations. The Minister received four completed 
applications during this reporting period. 


An application is considered to be “partially 
completed” where a person has submitted some but 
not all of the forms, information and supporting 
documents required by the regulations. For example, 
a person may have submitted the required application 
form but not the supporting documents required. 
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Although it is the applicant’s responsibility to provide 
the required documentation, CCRG staff frequently 
assist applicants. It is not unusual for an application 
to remain in the “partially completed” category for 

a period of time while the applicant gathers and 
submits the necessary documents and information. 


Of the 25 application requests made to the Minister 
during the reporting period, 17 fall into the “partially 
completed” category. 


An application is “screened out” if the person is not 
eligible to make an application for ministerial review. 
This category covers a variety of circumstances — for 
example, if it relates to a provincial offence, involves a 
civil matter, or deals with the same subject matter as a 
previously denied application and does not raise any 
new matters of significance. Four applications were 
screened out during this reporting period. 


TABLE 1: APPLICATIONS 
MADE TO THE MINISTER 


Be & 


Applications completed 4 


Applications partially i ¥4 
completed 

Applications screened out 4 
TOTAL 25 


Progress of Applications through the 
Conviction Review Process 


Table 2 summarizes the work completed in the first 
three stages of the conviction review process. Six 
preliminary assessments were completed during the 
period covered by this report. No investigations were 
completed during the reporting period, and none 
were abandoned by applicants. 


The length of time to conduct a preliminary 
assessment typically ranges from a few weeks to 
several months. An investigation usually takes a 
number of months to complete, although the time 
required varies with the complexity of the case. 


TABLE 2: PROGRESS OF APPLICATIONS 
THROUGH THE CONVICTION REVIEW 


PROCESS 


Preliminary assessments completed 6 


Investigations completed 0 
Applications abandoned 0 
TOTAL 6 


Preliminary Assessments 


Tables 3 and 4 provide further information about the 
work completed at the preliminary assessment stage 
of the conviction review process. Table 3 summarizes 
the 19 applications that were at the preliminary 
assessment stage during the reporting period. There 
were three applications awaiting preliminary assess- 
ment, ten preliminary assessments were under way, 
and six were completed. No preliminary assessments 
were abandoned and none were in abeyance. An 
application is considered to be “under way” if it 
commenced during the reporting period, or if it 
commenced beforehand but continued during the 
reporting period. 


Table 4 shows that none of the six applications where 
preliminary assessments were completed, proceeded 
to the investigation stage. In these cases, the new 
matters raised by the applicant were not such that 
there might be a reasonable basis to conclude that a 
miscarriage of justice likely occurred. 


TABLE 3: SUMMARY OF APPLICATIONS 
AT THE PRELIMINARY ASSESSMENT 


STAGE 


Applications awaiting preliminary assessment 3 


Preliminary assessments completed 6 
Preliminary assessments abandoned 0 
by the applicant 

Preliminary assessments under way 10 
but not yet completed 

Preliminary assessments in abeyance 0 
TOTAL 19 


TABLE 4: DISPOSITION OF 
APPLICATIONS FOLLOWING 


PRELIMINARY ASSESSMENT STAGE 


Applications that did not proceed to the 6 
investigation stage following a preliminary 
assessment 


Applications that did proceed to the 0 


investigation stage following a preliminary 
assessment 


TOTAL 6 


13 


Investigations 


Table 5 summarizes the work done on applications at 
the investigation stage during the reporting period. An 
investigation is considered to be “complete” when an 
investigation report is completed and forwarded to 
the Minister for review and decision. 


No investigations were completed during the reporting 
period; however, two had been carried over from the 
previous reporting period and are still under review. 


TABLE 5: SUMMARY OF APPLICATIONS 
AT THE INVESTIGATION STAGE 


EEE GLA SE BEE EAS _ ee BEES 
Investigations completed 0 
Investigations under way but Js 


not yet completed 


TOTAL 2 


Decisions 


Table 6 summarizes the decisions made by the 
Minister during the reporting period. The Minister 
made one decision during this period, granting one 
application by ordering a new trial. 


TABLE 6: DECISIONS MADE BY 
THE MINISTER 


Applications granted 1 


TOTAL 1 


14 


Applications Abandoned 
or Held in Abeyance 


During the reporting period, no applications were 
abandoned at the preliminary assessment stage. No 
applications were abandoned at the decision stage. 
No applications were held in abeyance at the request 
of the applicants. 


Status of Applications at the 
End of the Fiscal Year 


Table 7 provides a snapshot of the status of all 
applications as of March 31, 2009. 


Of the 25 new applications received, three are awaiting 
the commencement of preliminary assessment. No 
applications were being held in abeyance at the 
request of the applicant, and none are at the 
investigation stage. 


Six applications from previous reporting periods were 
completed, ten were at the preliminary assessment 
stage, three are currently being investigated, and one 
has been decided by the Minister. 


TABLE 7: SUMMARY OF THE STATUS 
OF ALL APPLICATIONS 


preliminary assessment 

In abeyance at request of the applicant 0 
At preliminary assessment stage 10 
At investigation stage 3 
Decided 1 


Statistics: 


November 2002 — March 31, 2009 


Since 2002, when reforms to the conviction review 


process took effect, the CCRG has considered 


83 completed applications. As discussed earlier in 
this report, Ministers of Justice referred 12 of those 
(14 percent) to the courts, either for a new trial or 
to be heard as an appeal. The CCRG closed 61 files 
(73 percent) following a preliminary assessment 
because there was no basis for a full investigation. 
Ten applications (12 percent) were dismissed by the 


Minister following a full investigation. 


Total decisions 


Cases referred to court 


Files closed because no basis 
for investigation 


Applications dismissed 
by Minister 


Total decisions 


Cases referred to court 


Files closed because no basis for investigation 


Applications dismissed by Minister 


ALI EEEE LEE 


Total decisions 


Cases referred to court 


Files closed because no basis for investigation 


Applications dismissed by Minister 


83 


12 


61 


10 


Total decisions 


Cases referred to court 


Files closed because no basis for investigation 


16 


12 


Applications dismissed by Minister 


Total decisions 


Cases referred to court 
Files closed because no basis for investigation 


Applications dismissed by Minister 


Total decisions 


Cases referred to court 


iS 


Files closed because no basis for investigation 


Applications dismissed by Minister 


Total decisions 


Cases referred to court 


Files closed because no basis for investigation 


Total decisions 


Cases referred to court 


Files closed because no basis for investigation 


16 


15 


Applicants and interested parties are encouraged 
to communicate with the CCRG in writing. Initial 
contact may also be made by e-mail. 


Mail 

Minister of Justice 

Criminal Conviction Review Group 
284 Wellington Street 


Ottawa, Ontario 
K1A 0H8 


E-mail 


Initial inquiries: ccrg-grcc@justice.gc.ca 


Telephone 


Information for contact by telephone will be provided 
following the initial contact by mail or e-mail. 


CCRG Web Site 


http://canada.justice.gc.ca/eng/pi/ccr-rc/index.html 
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When an innocent person is found guilty of a criminal 
offence, there has clearly been a miscarriage of justice. 


A miscarriage of justice may be suspected where new 
information surfaces which casts serious doubt on 
whether a convicted person received a fair trial — for 
example, where important information has not been 
disclosed to the defence. 


Since 1892, the Minister of Justice has had the power, 
in one form or another, to review a criminal conviction 
under federal law to determine whether there may 
have been a miscarriage of justice. 


Currently, the conviction review process begins when 
a person submits an application for ministerial review 
(miscarriages of justice), also known as a “conviction 
review application.” 


The application for ministerial review must be 
supported by “new matters of significance” — usually 
important new information or evidence that was not 
previously considered by the courts. If the Minister 

is satisfied that those matters provide a reasonable 
basis to conclude that a miscarriage of justice likely 
occurred, the Minister may grant the convicted person 
a remedy and return the case to the courts — either 
referring the case to a court of appeal to be heard as 

a new appeal, or directing that a new trial be held. 


Introduction 


The Minister’s decision that there is a reasonable 
basis to conclude that a miscarriage of justice likely 
occurred in a case does not amount to a declaration 
that the convicted person is innocent. Rather, such a 
decision leads to a case being returned to the judicial 
system, where the relevant legal issues may be 
determined by the courts according to law. 


Under section 696.5 of the Criminal Code, the 
Minister of Justice is required to submit an annual 
report to Parliament regarding applications for 
ministerial review (miscarriages of justice) within 

six months of the end of the fiscal year. This is the 
eighth annual report, and it covers the period April 1, 
2009, to March 31, 2010. Under the regulations, the 
report must address the following matters: 


@ the number of applications for ministerial review 
made to the Minister; 


m@ the number of applications that have been 
abandoned or that are incomplete; 


@ the number of applications that are at the 
preliminary assessment stage; 


@ the number of decisions that the Minister has 
made; and 


@ any other information that the Minister considers 
appropriate. 


History of the Power to Review 
Criminal Convictions 


Historically, at common law the only power to revisit a 
criminal conviction was found in the “Royal Prerogative 
of Mercy,” a body of extraordinary powers held by 

the Crown that allowed it to pardon offenders, reduce 
the severity of criminal punishments, and correct 
miscarriages of justice. 


Over the years, the Minister’s power underwent 
various legislative changes, culminating in 1968 in the 
former section 690 of the Criminal Code. This section 
remained in effect for more than thirty years. 


The Current Conviction Review Process 


In 2002, following public consultations, section 690 
of the Criminal Code was repealed and replaced by 
sections 696.1 to 696.6. These provisions, together 
with the regulations, set out the law and procedures 
governing applications for ministerial review 
(miscarriages of justice). 


The current conviction review process improved 
transparency and addressed deficiencies in the 
previous process by: 


@ including clear guidelines for when a person is 
eligible for a conviction review; 


@ providing a straightforward application form and 
clear direction on the information and documents 
needed to support it; 


@ describing the various stages in the conviction 
review process; 


@ specifying the criteria the Minister must consider 
in deciding whether a remedy should be granted; 


@ expanding the category of offences for which a 
conviction review is available to include not only 
indictable offences but also summary conviction 
offences; 


Addressing Possible 
Miscarriages of Justice 


™@ giving those who investigate applications on 
behalf of the Minister the authority to compel 
the production of documents as well as the 
appearance and testimony of witnesses; 


@ creating the independent position of Special 
Advisor to the Minister; and 


™@ requiring the Minister to submit an annual report 
to Parliament. 


Criminal Conviction Review Group 


The Criminal Conviction Review Group (CCRG) is a 
separate unit of the Department of Justice. It has five 
main responsibilities: 


@ liaising with applicants, their lawyers, agents of 
the provincial attorneys general, the police and 
various other interested parties; 


™ reviewing applications for ministerial review and 
conducting preliminary assessments; 


™@ conducting investigations where warranted; 


™@ compiling the findings of investigations into an 
investigation report; and 


™@ providing objective and independent legal advice 
to the Minister on the disposition of applications 
for ministerial review. 


Following the legislative changes in 2002, a number 
of structural changes were made to enhance the 
arm’s-length relationship between the CCRG and 
the rest of the Department of Justice. 


The CCRG office is located outside of the Department 
of Justice Headquarters in a downtown Ottawa office 
building which has both government and private 
sector tenants. 


Rather than formally passing through another branch 
of the Department, advice passes from the CCRG to 
the Minister through the Associate Deputy Minister’s 
office. Administration and support services are provided 
to the CCRG by this same office. 


Conviction Reviews by Outside Agents 


In some circumstances, the Minister retains an agent 
from outside the Department of Justice to conduct the 
review of an application. Typically, this is done where 
there is a potential conflict of interest, such as where 
the prosecution had been conducted on behalf of the 
Attorney General of Canada by the Public Prosecution 
Service of Canada, formerly the Federal Prosecution 
Service (e.g. drug prosecutions, or criminal prosecutions 
in the Yukon, Northwest Territories and Nunavut). In 
such circumstances, the outside agent, rather than the 
CCRG, will provide advice to the Minister. 


How the Conviction Review 
Process Works 


Applying for a Conviction Review 


The conviction review process requires an applicant 
to submit a formal application form and a number of 
supporting documents. 


The requirements for a completed application, as well 
as a description of the various steps in the application 
process, are set out in detail in the booklet, Applying 
for a Conviction Review. The booklet is available on 
the CCRG’s Web site. 


Anyone convicted of an offence under a federal law or 
regulation may submit an application for ministerial 
review. For example, a person who has been convicted 
under the Criminal Code or the Controlled Drugs and 
Substances Actis eligible to apply. Convictions for 
indictable and summary-conviction offences are both 
eligible for review. A person found to be a dangerous 
offender or a long-term offender under the Criminal 
Code may also submit an application for ministerial 
review. 


However, an application will not be accepted until the 
applicant has exhausted all available rights of appeal. 
Judicial review and appeals to higher courts are the 
usual ways to correct legal errors and miscarriages of 
justice. Indeed, the Criminal Code specifically allows 
a court of appeal to overturn a conviction on the 
ground that there has been a miscarriage of justice. 
Convicted persons are therefore expected to appeal 
their convictions where there are suitable grounds to 
do so. 


A conviction review by the Minister of Justice is not a 
substitute for, or an alternative to, a judicial review or 
an appeal of a conviction. An application for ministerial 
review is not meant to be another level of appeal or 

a mechanism that would allow the Minister of Justice 
to take the same evidence and arguments presented 
to the courts and substitute his or her own judgment. 


An application for ministerial review must be 
supported by “new matters of significance” — generally 
new information that has surfaced since the trial and 
appeal and therefore has not been presented to the 
courts and has not been considered by the Minister on 
a prior application. Only after a thorough review of the 
new matters of significance will the Minister be in a 
position to determine whether there is a reasonable 
basis to conclude that a miscarriage of justice likely 
occurred. 


Although it is not required, applicants may seek the 
assistance of a lawyer or organizations specializing in 
wrongful conviction issues, such as the Association in 
Defence of the Wrongly Convicted (AIDWYC) or the 
Innocence Project. 


Stages of the Review 


There are four stages in the review process: 

1) preliminary assessment; 2) investigation; 

3) preparation of an investigation report; and 

4) the decision by the Minister. They are described 
in detail in the application booklet and in previous 
annual reports. 


As a practical matter, the Minister is not personally 
involved in the preliminary assessment, investigation 
and the preparation of the investigation report stages. 
These stages are usually carried out on his or her 
behalf by the CCRG. The Minister does, however, 
personally decide on all applications for ministerial 
review that proceed to the investigation stage. 


In this final stage, the Minister of Justice personally 
reviews the investigation report and supporting 
materials, the submissions from the applicant and the 
prosecuting agency (usually the provincial attorney 
general), the advice and recommendations of the 
CCRG or agent, and the advice and recommendations 
of the Special Advisor. 
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The Minister then decides to dismiss or allow the 
application. In arriving at a decision, the Minister 
must take into account all relevant matters, including: 


@ whether the application is supported by new 
matters of significance that were not considered 
by the courts or by the Minister in a previous 
application for ministerial review; 


@ the relevance and reliability of information that 
is presented in the application; and 


@ the fact that an application for ministerial review 
is not intended to serve as a further appeal and 
any remedy available on such an application is 
an extraordinary remedy. 


In some circumstances, an application may raise a 
question on which the Minister may wish the assistance 
of a court of appeal. The court’s opinion on the 
question may help the Minister make his or her 
decision. Hence, the Minister has the legal authority, 
at any time and prior to any decision, to refer a 
question or questions about an application to the 
court of appeal for its opinion. Typically, the court 
of appeal’s opinion would be sought with regard to 

a legal issue central to the application such as the 
admissibility of fresh evidence. 


If the Minister is satisfied that there is a reasonable 
basis to conclude that a miscarriage of justice likely 
occurred, pursuant to subsection 696.3 (3) of the 
Criminal Code the Minister may order a new trial, 

or a hearing in the case of a person found to be a 
dangerous or long-term offender, or refer the matter 
to the court of appeal as if it were an appeal by the 
convicted person or person found to be a dangerous 
or long-term offender. 


Over the years, guidelines and general principles 
concerning the exercise of ministerial discretion have 
been established in various ministerial decisions, 
which are still applicable today. Some have in fact 
been incorporated into the current Criminal Code 
provisions. 


1. The remedy contemplated by section 696.1 
is extraordinary. It is intended to ensure that 
no miscarriage of justice occurs when all 
conventional avenues of appeal have been 
exhausted. 


2. Section 696.1 does not exist simply to permit the 
Minister to substitute a ministerial opinion for a 
trial verdict or a result on appeal. Merely because 
the Minister might take a different view of the 
same evidence that was before the court does not 
empower the Minister to grant a remedy under 
section 696.1. 


. Similarly, the procedure created by section 696.1 


is not intended to create a fourth level of appeal. 
Something more will ordinarily be required than 
simply a repetition of the same evidence and 
arguments that were put before the trial and 
appellate courts. Applicants under section 696.1 
who rely solely on alleged weaknesses in the 
evidence, or on arguments of the law that were 
put before a court and considered, can expect to 
find that their applications will be refused. 


4. Applications under section 696.1 should ordinarily 


be based on new matters of significance that 
either were not considered by the courts or that 
occurred or arose after the conventional avenues 
of appeal had been exhausted. 


. Where the applicant is able to identify such 


“new matters,” the Minister will assess them to 
determine their reliability. For example, where 
fresh evidence is proffered, it will be examined 

to see whether it is reasonably capable of belief, 
having regard to all of the circumstances. Such 
‘new matters” will also be examined to determine 
whether they are relevant to the issue of guilt. The 
Minister will also have to determine the overall 
effect of the “new matters” when they are taken 
together with the evidence adduced at trial. In this 
regard, one of the important questions will be 
whether there is “...new evidence relevant to the 
issue of guilt which is reasonably capable of belief 
and which, taken together with the evidence 
adduced at trial, could reasonably have affected 
the verdict.” 


. Finally, an applicant under section 696.1, in order 


to succeed, need not convince the Minister of 
innocence or prove conclusively that a miscarriage 
of justice has actually occurred. Rather, the 
applicant will be expected to demonstrate, based on 
the above analysis, that there is a basis to conclude 
that a miscarriage of justice likely occurred. 


The Special Advisor to the Minister 


The Special Advisor's position is an independent one. 
He is neither a member of the Public Service of Canada 
nor an employee of the Department of Justice. The 
Special Advisor is appointed by Order-in-Council from 
outside the Department and the Public Service. 


While the Special Advisor’s main role is to make 
recommendations to the Minister once an 
investigation is complete, it is equally important that 
he provide independent advice at other stages of the 
review process where applications may be screened 
out. The Special Advisor's involvement ensures that 
the review of all applications is complete, fair, and 
transparent. 


Mr. Bernard Grenier, a retired judge of the Court of 
Quebec with more than two decades of distinguished 
experience on the bench, has served as the Special 
Advisor to the Minister on applications for ministerial 
review since 2003. 


During this reporting period, the Minister granted 
one remedy, pursuant to paragraph 696.3 (3) (a) of the 
Criminal Code. 


D.S. 


In 1995, D.S. was convicted of three sexual abuse 
offences and was sentenced to eight years in prison. 
The victim testified at trial that the sexual abuse by 
D.S. had occurred over a number of years. Although 
the expert medical evidence from the prosecution was 
consistent with sexual abuse, the defence put forward 
other expert medical evidence that questioned whether 
any sexual abuse had actually taken place. However, 
the main evidence against D.S. was the unsworn 
testimony of the 10-year-old victim, which the trial 
judge accepted as truthful. 


In 2000, the victim recanted the evidence given at trial 
in a Statutory Declaration. 


On January 10, 2010, the Minister asked the Alberta 
Court of Appeal to decide whether the complainant’s 
recantation was admissible as fresh evidence on 
appeal and if so, to hear the case as a new appeal. 


Update on Previous 
Remedies Granted 


This section provides an update on previous cases 
which the Minister has referred back to the courts. 


Since 2003, as Table A shows, the Minister of Justice 
has referred 13 cases (from five provinces) back to 
the courts — five for new trials and eight for review by 
courts of appeal. ' 


In one case where the Minister had ordered a new 
trial, the applicant was retried and convicted of the 
lesser offence of manslaughter. In 11 cases, the Crown 
stayed or withdrew the charges or the courts entered 
an acquittal. One case is still before the courts. 


Remedies Granted 
by the Minister 


The following are key developments that have taken 
place in these cases during the past year’: 


Kyle Wayne Unger 


In October 2009, Manitoba announced that the Crown 
would not be calling any evidence against Kyle Wayne 
Unger and he was subsequently acquitted by a judge. 


Mr. Unger was originally convicted of the first degree 
murder of 16-year-old Brigitte Grenier at an outdoor 
rock concert near Roseisle, Manitoba, in June 1990. 
His appeal to the Manitoba Court of Appeal was 
rejected and he was denied leave to appeal to the 
Supreme Court of Canada. 


In September 2004, the Forensic Evidence Review 
Committee, an advisory committee established by the 
Manitoba government, called into question the hair 
comparison evidence used at Mr. Unger’s trial. 


Mr. Unger’s counsel subsequently filed an application 
to the Minister of Justice for a review of the murder 
conviction. In November 2005, a judge of the Manitoba 
Court of Queen’s Bench granted Mr. Unger bail pending 
the Minister's decision. 


In March 2009, the Minister quashed the conviction 
and ordered a new trial for Mr. Unger, stating: “Iam 
satisfied there is a reasonable basis to conclude that 
a miscarriage of justice likely occurred in Mr. Unger’s 
1992 conviction.” 


A Manitoba Crown official told the Court of Queen’s 
Bench that a group of experienced Crown attorneys 
reviewed the file and concluded it would not be 
appropriate to retry Mr. Unger on the available 
evidence. 


' For greater transparency, some of the developments reported in this section may have taken place after the end of the reporting period. 
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Romeo Phillion 


In April 2010, the Ontario Crown withdrew a murder 
charge against Romeo Phillion. 


Mr. Phillion was convicted of non-capital murder in 
Ottawa on November 7, 1972, in the killing of off-duty 
firefighter Leopold Roy in August 1967. He was 
sentenced to life imprisonment without eligibility for 
parole for 10 years. His appeals to the Ontario Court 
of Appeal and the Supreme Court of Canada were 
unsuccessful. 


In May 2003, Mr. Phillion’s counsel completed 

an application for ministerial review. In July 2003, a 
judge of the Ontario Superior Court of Justice granted 
Mr. Phillion bail pending the Minister’s decision. 


Mr. Phillion’s application for ministerial review was 
based on an alleged alibi at the time of the killing, 
which he claimed had not been disclosed by the 
Crown, and on new expert reports on the reliability 
of his confession to the police. 


In August 2006, the Minister referred two questions 
about Mr. Phillion’s case to the Ontario Court of Appeal. 


In a 2-1 ruling, the Court of Appeal quashed the 
conviction and ordered a new trial. It ruled that the 
fresh evidence was admissible on appeal and that 
it could reasonably have been expected to have 
changed the result at trial. 


Mr. Justice Michael Moldaver, writing for the majority, 

said that had the jury had the benefit of the information, 
it might, “considered with the entirety of the evidence 

heard at trial ... have left the jury in a state of reasonable 
doubt as to whether the appellant was the person who 
killed Mr. Roy.” 


“However, the compelling nature of his confessions — 
particularly the level of detail and accuracy found in 
them — prevents me from concluding that the admission 
of the fresh evidence would make it ‘clearly more 
probable than not’ that the appellant would be 
acquitted at a new trial.” 


When the Crown decided to withdraw the charge 
rather than proceed with a trial, Mr. Phillion filed an 
application in Ontario Superior Court seeking to require 
the Crown to arraign him and have the court enter an 
acquittal, rather than simply withdrawing the charge. 


In her March 2010 ruling dismissing the application, 
Justice Lynn Ratushny referred to the case as a 
“miscarriage of justice” but said she could not force 
the Crown to arraign Mr. Phillion because that would 
“amount to judicial supervision of a decision that is 
solidly within a core area of prosecutorial discretion.” 


André Tremblay 


In May 2010, the Quebec Court of Appeal quashed the 
murder conviction of André Tremblay and ordered a 
new trial on a charge of manslaughter. 


Mr. Tremblay was convicted of first degree murder 
in February 1984 in the death of Serge Fournier in 
a Montreal apartment. Subsequent appeals to the 
Quebec Court of Appeal and Supreme Court of 
Canada were rejected. 


After Mr. Tremblay applied to the Minister for a 
review of his conviction, the Minister referred the case 
to the Quebec Court of Appeal in July 2005. The main 
issue on the application was the alleged recantations 
by a jailhouse informant who had testified against 

Mr. Tremblay. 


Mr. Tremblay was released on conditional release in 
March 2004. 


Before the Court of Appeal, Quebec argued that 
because of the passage of time and the fact that 

Mr. Tremblay had spent 16 years in prison before his 
release in 2004, it would be unjust to subject him to 
another trial. 


In light of new evidence, the appeal court overturned 
Mr. Tremblay’s murder conviction, but said a 
manslaughter finding was still a possible verdict and 
ordered a new trial on that charge. The Court also 
refused Mr. Tremblay’s request to enter a stay of 
proceedings on the basis of the passage of time, 
stating: 


It is true that the prosecution has already 
announced that in the event of an order for 

a new trial it would have no evidence to call, 
resulting in an acquittal. None the less, it is 
wiser, in light of all of the circumstances of this 
case, to leave that decision to the prosecution. 


In July 2010, the Crown called no evidence and 
Mr. Tremblay was acquitted of the manslaughter charge. 


Kaminski, Steven Richard 
(Alberta) Sexual Assault 


Cain, Rodney (Ontario) 
Second Degree Murder 


Truscott, Steven (Ontario) 
Capital Murder 


Bjorge, Darcy (Alberta) 
Stolen Property 


Wood, Daniel 
(Alberta) 
First Degree Murder 


Driskell, James 
(Manitoba) 
First Degree Murder 


Tremblay, André 
(Quebec) 
First Degree Murder 


Phillion, Romeo 
(Ontario) 
Non-Capital Murder 


Mullins-Johnson, William 
(Ontario) 
First Degree Murder 


L.G.P. (Alberta) 
Sexual Assault 


Walsh, Erin 
(New Brunswick) 
Non-Capital Murder 


Unger, Kyle Wayne 
(Manitoba) 
First Degree Murder 


D.S. (Alberta) 
Sexual Assault 


January 27, 2003 


May 19, 2004 


October 28, 2004 


February 10, 2005 


February 10, 2005 


March 5, 2005 


July 12, 2005 


August 23, 2006 


July 17, 2007 


September 21, 2007 


February 28, 2008 


March 11, 2009 


January 12, 2010 


New trial ordered 
New trial ordered 
Reference to Ontario 
Court of Appeal 
New trial ordered 


Reference to Alberta 
Court of Appeal 


New trial ordered 


Reference to Quebec 
Court of Appeal 


Reference to Ontario 
Court of Appeal 


Reference to Ontario 
Court of Appeal 


Reference to Alberta 
Court of Appeal 


Reference to New 
Brunswick Court of 
Appeal 


New trial ordered 


Reference to the 
Alberta Court of 
Appeal 


Proceedings stayed by the Crown 
at retrial 


Convicted of manslaughter 
at retrial in 2007 


Court of Appeal entered an 
acquittal on August 28, 2007 


Charge stayed in the Alberta 
Provincial Court 


Court of Appeal ordered a new 
trial on November 27, 2006; 
charges stayed by Crown 


Proceedings stayed in the Court 
of Queen’s Bench on the same day 
as the Minister’s order 


Court of Appeal overturned 
conviction on May 31, 2010 

and ordered a new trial on 
manslaughter. The Crown called 
no evidence and he was acquitted 
July 8, 2010 


Court of Appeal ordered a new 
trial; charge withdrawn by Crown 
on April 29, 2010 


Acquittal entered by the Court 
of Appeal on October 15, 2007 


Court of Appeal ordered a new 
trial; charge stayed by the Crown 


Acquittal entered by the Court 
of Appeal on March 14, 2008 


Crown called no evidence; 
Court entered an acquittal on 
October 23, 2009 


Reporting Period 


The period covered by this annual report is from 
April 1, 2009, to March 31, 2010. 


Inquiries 


This year, the report includes a new category: 
inquiries. This new category includes people who 
contact the CCRG for general information about the 
conviction review process or other information but 
do not formally request the booklet Application for 
a Conviction Review. 


During the reporting period, the CCRG received 
11 such inquiries. 


Applications Made to the Minister 


Table 1 indicates the number of applications that the 


Minister actually received during this reporting period. 


An application is considered to be “completed” when 
a person has submitted the forms, information and 
supporting documents required by the regulations. 
The Minister received seven completed applications 
during this reporting period. 


An application is considered to be “partially 
completed” where a person has submitted some 

but not all of the forms, information and supporting 
documents required by the regulations. For example, 
a person may have submitted the required application 
form but not the supporting documents required. 


Although it is the applicant's responsibility to provide 
the required documentation, CCRG staff frequently 
assist applicants. It is not unusual for an application 
to remain in the “partially completed” category for 

a time while the applicant gathers and submits the 
necessary documents and information. 


Statistical Information 


Of the 22 applications made to the Minister during the 
reporting period, six fall into the “partially completed” 
category. 


An application is “screened out” if the person is not 
eligible to make an application for ministerial review. 
This category covers a variety of circumstances — for 
example, if it relates to a provincial offence, involves a 
civil matter, or deals with the same subject matter as a 
previously denied application and does not raise any 
new matters of significance. Nine applications were 
screened out during this reporting period. 


TABLE 1: APPLICATIONS 
- MADETO THE MINISTER 


Applications completed (i 
Applications partially completed 6 
Applications screened out 5 
TOTAL 22 


Progress of Applications through the 
Conviction Review Process 


Table 2 summarizes the work completed in the first 
three stages of the conviction review process. Ten 
preliminary assessments were completed during the 
period covered by this report. No investigations were 
completed during the reporting period, and none 
were abandoned by applicants. 


The time required to conduct a preliminary 
assessment typically ranges from a few weeks to 
several months. An investigation usually takes a 
number of months to complete, although the time 
required varies with the complexity of the case. 


TABLE 2: PROGRESS OF 
APPLICATIONS THROUGH THE 


CONVICTION REVIEW PROCESS 


Preliminary assessments completed 10 
Investigations completed 0 
Applications abandoned 0 
TOTAL 10 


Preliminary Assessments 


Tables 3 and 4 provide further information about the 
work done at the preliminary assessment stage of the 
conviction review process. Table 3 summarizes the 22 
applications that were at the preliminary assessment 
stage during the reporting period. There were nine 
applications awaiting preliminary assessment, three 
preliminary assessments were under way, and ten 
were completed. No preliminary assessments were 


abandoned. An application is considered to be “under 


way” if it commenced during the reporting period, or 


if it commenced beforehand but continued during the 


reporting period. 
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Table 4 shows that two of the ten applications where 
preliminary assessments were completed proceeded 
to the investigation stage. In the other eight cases, the 
new matters submitted by the applicant were not 
sufficient to suggest that there might be a reasonable 
basis to conclude that a miscarriage of justice likely 
occurred. 


TABLE 3: SUMMARY OF 
APPLICATIONS AT THE PRELIMINARY 


ASSESSMENT STAGE 


Applications awaiting preliminary assessment 9 
Preliminary assessments completed 10 
Preliminary assessments abandoned 0 
by the applicant 

Preliminary assessments under way 3 
but not yet completed 

TOTAL paps 


TABLE 4: DISPOSITION OF 
APPLICATIONS FOLLOWING 


PRELIMINARY ASSESSMENT STAGE 


Applications that did not proceed 8 
to the investigation stage following 
a preliminary assessment 


Applications that proceeded to 2 


the investigation stage following 
a preliminary assessment 


TOTAL 10 


Investigations Applications Abandoned 
or Held in Abeyance 


Table 5 summarizes the work done on applications at 
the investigation stage during the reporting period. An 
investigation is considered to be “complete” when an 
investigation report is forwarded to the Minister for 
review and decision. 


During the reporting period, no applications were 
abandoned at the preliminary assessment stage or at 
the decision stage. No applications were held in 
abeyance at the request of the applicants, but one was 
held in abeyance by the CCRG pending a review by 


No investigations were completed during the ence Sie 
6 P 6 provincial authorities. 


reporting period. Two investigations that had been 
carried over from the previous reporting period are 
still under review. 


TABLE 5: SUMMARY OF APPLICATIONS 
AT THE INVESTIGATION STAGE 


Investigations completed 0 

Investigations under way Z 

but not yet completed 

TOTAL Z 
Decisions 


Table 6 summarizes the decisions made by the 
Minister during the reporting period. The Minister 
made two decisions during this period, granting one 
application by referring the case to the court of appeal 
and dismissing the other. 


TABLE 6: DECISIONS MADE 
BY THE MINISTER 


Applications dismissed 1 
Applications granted 1 
TOTAL 2 


i 


Applicants and interested parties are encouraged to 
communicate with the CCRG in writing. Initial contact 
may also be made by e-mail. 


Mail 

Minister of Justice 

Criminal Conviction Review Group 
284 Wellington Street 


Ottawa, Ontario 
K1A 0H8 


E-mail 


Initial inquiries: ccrg-grcc@justice.gc.ca 


Telephone 


Information for contact by telephone will be provided 
following the initial contact by mail or e-mail. 


CCRG Web Site 


http://canada.justice.gc.ca/eng/pi/ccr-rc/index.html 
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When an innocent person is found guilty of a criminal 
offence, there has clearly been a miscarriage of justice. 


A miscarriage of justice may be suspected where new 
information surfaces that casts serious doubt on 
whether a convicted person received a fair trial — for 
example, where important information has not been 
disclosed to the defence. 


Since 1892, the Minister of Justice has had the power, 
in one form or another, to review a criminal conviction 
under federal law to determine whether there may 
have been a miscarriage of justice. 


Currently, the conviction review process begins when 
a person submits an application for ministerial review 
(miscarriages of justice), also known as a “conviction 
review application.” 


The application for ministerial review must be 
supported by “new matters of significance” — usually 
important new information or evidence that was not 
previously considered by the courts. If the Minister 

is satisfied that those matters provide a reasonable 
basis to conclude that a miscarriage of justice likely 
occurred, the Minister may grant the convicted person 
a remedy and return the case to the courts — either 
referring the case to a court of appeal to be heard as 

a new appeal, or directing that a new trial be held. 


Introduction 


The Minister’s decision that there is a reasonable 
basis to conclude that a miscarriage of justice likely 
occurred in a case does not amount to a declaration 
that the convicted person is innocent. Rather, such a 
decision leads to a case being returned to the judicial 
system, where the relevant legal issues may be 
determined by the courts according to law. 


Under section 696.5 of the Criminal Code, the Minister 
of Justice is required to submit an annual report to 
Parliament regarding applications for ministerial 
review (miscarriages of justice) within six months of 
the end of the fiscal year. This is the ninth annual 
report, and it covers the period April 1, 2010, to March 
31, 2011. Under the regulations, the report must 
address the following matters: 


@ the number of applications for ministerial review 
made to the Minister; 


@ the number of applications that have been 
abandoned or that are incomplete; 


m@ the number of applications that are at the 
preliminary assessment stage; 


@ the number of decisions that the Minister has 
made; and 


@ any other information that the Minister considers 
appropriate. 


History of the Power to Review 
Criminal Convictions 


Historically, at common law the only power to revisit a 
criminal conviction was found in the “Royal Prerogative 
of Mercy,” a body of extraordinary powers held by 

the Crown that allowed it to pardon offenders, reduce 
the severity of criminal punishments, and correct 
miscarriages of justice. 


Over the years, the Minister’s power underwent 
various legislative changes, culminating in 1968 in the 
former section 690 of the Criminal Code. This section 
remained in effect for more than thirty years. 


The Current Conviction Review 
Process 


In 2002, following public consultations, section 690 
of the Criminal Code was repealed and replaced by 
sections 696.1 to 696.6. These provisions, together 
with the regulations, set out the law and procedures 
governing applications for ministerial review 
(miscarriages of justice). 


The current conviction review process improved 
transparency and addressed deficiencies in the 
previous process by: 


@ including clear guidelines for when a person is 
eligible for a conviction review; 


@ providing a straightforward application form and 
clear direction on the information and documents 
needed to support it; 


@ describing the various stages in the conviction 
review process; 


™@ specifying the criteria the Minister must consider 
in deciding whether a remedy should be granted; 


@ expanding the category of offences for which a 
conviction review is available to include not only 
indictable offences but also summary conviction 
offences; 


Addressing Possible 
Miscarriages of Justice 


@ giving those who investigate applications on 
behalf of the Minister the authority to compel 
the production of documents as well as the 
appearance and testimony of witnesses; and 


™@ requiring the Minister to submit an annual report 
to Parliament. 


Criminal Conviction Review Group 


The Criminal Conviction Review Group (CCRG) is now 
a separate unit of the Department of Justice. It has five 
main responsibilities: 


@ liaising with applicants, their lawyers, agents of 
the provincial attorneys general, the police and 
various other interested parties; 


@ reviewing applications for ministerial review and 
conducting preliminary assessments; 


@ conducting investigations where warranted; 


@ compiling the findings of investigations into an 
investigation report; and 


@ providing objective and independent legal advice 
to the Minister on the disposition of applications 
for ministerial review. 


Following the legislative changes in 2002, a number of 
structural changes were made to enhance the arm’s- 
length relationship between the CCRG and the rest of 
the Department of Justice. 


The CCRG office is located outside of the Department 
of Justice Headquarters in a downtown Ottawa office 
building which has both government and private 
sector tenants. 


Rather than formally passing through another branch 
of the Department, advice passes from the CCRG to 
the Minister through the Deputy Minister’s office. 
Administration and support services are provided to the 
CCRG by this same office. 


Conviction Reviews by Outside Agents 


In some circumstances, the Minister retains an agent 
from outside the Department of Justice to conduct the 
review of an application. Typically, this is done where 
there is a potential conflict of interest, such as where 
the prosecution had been conducted on behalf of the 
Attorney General of Canada by the Public Prosecution 
Service of Canada, formerly the Federal Prosecution 
Service (e.g. drug prosecutions, or criminal prosecutions 
in the Yukon, Northwest Territories and Nunavut). In 
such circumstances, the outside agent, rather than the 
CCRG, will provide advice to the Minister. 


How the Conviction Review Process 
Works 


Applying for a Conviction Review 


The conviction review process requires an applicant 
to submit a formal application form and a number of 
supporting documents. 


The requirements for a completed application, as well 
as a description of the various steps in the application 
process, are set out in detail in the booklet, Applying 
for a Conviction Review. The booklet is available on 
the CCRG’s Web site. 


Anyone convicted of an offence under a federal law or 
regulation may submit an application for ministerial 
review. For example, a person who has been convicted 
under the Criminal Code or the Controlled Drugs 

and Substances Act is eligible to apply. Convictions 

for indictable and summary conviction offences 

are both eligible for review. A person found to be a 
dangerous offender or a long-term offender under 

the Criminal Code may also submit an application 

for ministerial review. 


However, an application will not be accepted until the 
applicant has exhausted all available rights of appeal. 
Judicial review and appeals to higher courts are the 
usual ways to correct legal errors and miscarriages of 
justice. Indeed, the Criminal Code specifically allows a 
court of appeal to overturn a conviction on the ground 
that there has been a miscarriage of justice. Convicted 
persons are therefore expected to appeal their 
convictions where there are suitable grounds to do so. 


A conviction review by the Minister of Justice is not a 
substitute for, or an alternative to, a judicial review or 
an appeal of a conviction. An application for ministerial 
review is not meant to be another level of appeal or 

a mechanism that would allow the Minister of Justice 
to take the same evidence and arguments presented 
to the courts and substitute his or her own judgment. 


An application for ministerial review must be 
supported by “new matters of significance” — generally 
new information that has surfaced since the trial and 
appeal and therefore has not been presented to the 
courts and has not been considered by the Minister 

on a prior application. Only after a thorough review 

of the new matters of significance will the Minister 

be in a position to determine whether there is a 
reasonable basis to conclude that a miscarriage of 
justice likely occurred. 


Although it is not required, applicants may seek the 
assistance of a lawyer or organizations specializing 

in wrongful conviction issues, such as the Association 
in Defence of the Wrongly Convicted (AIDWYC) or 
the Innocence Project. 


Stages of the Review 


There are four stages in the review process: 
preliminary assessment, investigation, preparation 
of an investigation report, and the decision by 

the Minister. They are described in detail in the 
application booklet and in previous annual reports. 


As a practical matter, the Minister is not personally 
involved in the preliminary assessment, investigation 
and the preparation of the investigation report stages. 
These stages are usually carried out on his or her 
behalf by the CCRG. The Minister does, however, 
personally decide on all applications for ministerial 
review that proceed to the investigation stage. 


In this final stage, the Minister of Justice personally 
reviews the investigation report and supporting 
materials, the submissions from the applicant and the 
prosecuting agency (usually the provincial attorney 
general), the advice and recommendations of the 
CCRG or agent, and the advice and recommendations 
of the Special Advisor. 


The Minister then decides to dismiss or allow the 
application. In arriving at a decision, the Minister 
must take into account all relevant matters, including: 


@ whether the application is supported by new 
matters of significance that were not considered 
by the courts or by the Minister in a previous 
application for ministerial review; 


@ the relevance and reliability of information that 
is presented in the application; and 


@ the fact that an application for ministerial review 
is not intended to serve as a further appeal and 
any remedy available on such an application is 
an extraordinary remedy. 


In some circumstances, an application may raise a 
question on which the Minister may wish the assistance 
of a court of appeal. The court’s opinion on the question 
may help the Minister make his or her decision. 
Hence, the Minister has the legal authority, at any 
time and prior to any decision, to refer a question or 
questions about an application to the court of appeal 
for its opinion. Typically, the court of appeal’s opinion 
would be sought with regard to a legal issue central 

to the application such as the admissibility of fresh 
evidence. 


If the Minister is satisfied that there is a reasonable 
basis to conclude that a miscarriage of justice likely 
occurred, pursuant to subsection 696.3(3) of the 
Criminal Code the Minister may order a new trial, 

or a hearing in the case of a person found to be a 
dangerous or long-term offender, or refer the matter 
to the court of appeal as if it were an appeal by the 
convicted person or person found to be a dangerous 
or long-term offender. 


Over the years, guidelines and general principles 
concerning the exercise of ministerial discretion have 
been established in various ministerial decisions, 
which are still applicable today. Some have in fact 
been incorporated into the current Criminal Code 
provisions. 


1. The remedy contemplated by section 696.1 is 
extraordinary. It is intended to ensure that no 
miscarriage of justice occurs when all conventional 
avenues of appeal have been exhausted. 


2. Section 696.1 does not exist simply to permit the 


Minister to substitute a ministerial opinion for a 
trial verdict or a result on appeal. Merely because 
the Minister might take a different view of the 
same evidence that was before the court does not 
empower the Minister to grant a remedy under 
section 696.1. 


. Similarly, the procedure created by section 696.1 


is not intended to create a fourth level of appeal. 
Something more will ordinarily be required than 
simply a repetition of the same evidence and 
arguments that were put before the trial and 
appellate courts. Applicants under section 696.1 
who rely solely on alleged weaknesses in the 
evidence, or on arguments of the law that were 
put before a court and considered, can expect to 
find that their applications will be refused. 


4. Applications under section 696.1 should ordinarily 


be based on new matters of significance that 
either were not considered by the courts or that 
occurred or arose after the conventional avenues 
of appeal had been exhausted. 


5. Where the applicant is able to identify such 


“new matters,” the Minister will assess them to 
determine their reliability. For example, where 
fresh evidence is proffered, it will be examined 

to see whether it is reasonably capable of belief, 
having regard to all of the circumstances. Such 
“new matters” will also be examined to determine 
whether they are relevant to the issue of guilt. 

The Minister will also have to determine the 
overall effect of the “new matters” when they are 
taken together with the evidence adduced at trial. 
In this regard, one of the important questions will 
be whether there is “...new evidence relevant to 
the issue of guilt which is reasonably capable of 
belief and which, taken together with the evidence 
adduced at trial, could reasonably have affected 
the verdict.” 


. Finally, an applicant under section 696.1, in order 


to succeed, need not convince the Minister of 
innocence or prove conclusively that a miscarriage 
of justice has actually occurred. Rather, the 
applicant will be expected to demonstrate, based on 
the above analysis, that there is a basis to conclude 
that a miscarriage of justice likely occurred. 


The Special Advisor to the Minister 


The Special Advisor’s position is an independent one. 
He/she is neither a member of the Public Service of 
Canada nor an employee of the Department of Justice. 
The Special Advisor is appointed by Order-in-Council 
from outside the Department and the Public Service. 


Although the Special Advisor’s main role is to make 
recommendations to the Minister once an investigation 
is complete, it is equally important that he/she provide 


During this reporting period, the Minister dismissed 
one application after the investigation stage. 


independent advice at other stages of the review 
process where applications may be screened out. The 
Special Advisor’s involvement ensures that the review 
of all applications is complete, fair, and transparent. 


Mr. Bernard Grenier, a retired judge of the Court of 
Quebec with more than two decades of distinguished 
experience on the bench, has served as the Special 
Advisor to the Minister on applications for ministerial 
review since 2003. 


Remedies Granted or Dismissed 
by the Minister 


Reporting Period 


The period covered by this annual report is from 
April 1, 2010, to March 31, 2011. 


Inquiries 


This category includes people who contact the CCRG 
for general information about the conviction review 
process, including requests for the booklet Application 
for a Conviction Review or other information. 


During the reporting period, the CCRG received 23 
such inquiries. 


Applications Made to the Minister 


Table 1 indicates the number of applications that the 
Minister actually received during this reporting period. 
An application is considered to be “completed” when 
a person has submitted the forms, information and 
supporting documents required by the regulations. 
The Minister received nine applications during this 
reporting period. 


An application is considered to be “partially 
completed” when a person has submitted some but 
not all of the forms, information and supporting 
documents required by the regulations. For example, 
a person may have submitted the required application 
form but not the supporting documents required. 


Although it is the applicant’s responsibility to provide 
the required documentation, CCRG staff frequently 
assists applicants. It is not unusual for an application 
to remain in the “partially completed” category for 

a time while the applicant gathers and submits the 
necessary documents and information. 


Statistical Information 


Of the nine applications made to the Minister during 
the reporting period, two fall into the “partially 
completed” category. 


An application is “screened out” if the person is not 
eligible to make an application for ministerial review. 
This category covers a variety of circumstances — for 
example, if it relates to a provincial offence, involves a 
civil matter, or deals with the same subject matter as 

a previously denied application and does not raise any 
new matters of significance. Four applications were 
screened out during this reporting period. 


TABLE 1: APPLICATIONS 
MADETO THE MINISTER 


Applications completed 3 
Applications partially completed 2 
Applications screened out 4 
TOTAL 9 


Progress of Applications through the 
Conviction Review Process 


Table 2 summarizes the work completed in the first 
three stages of the conviction review process. Nine 
preliminary assessments were completed during the 
period covered by this report. Two investigations were 
completed during the reporting period, and none 
were abandoned by applicants. 


The time required to conduct a preliminary 
assessment typically ranges from a few weeks to 
several months. An investigation usually takes a 
number of months to complete, although the time 
required varies with the complexity of the case. 


TABLE 2: PROGRESS OF 
APPLICATIONS THROUGH THE 


CONVICTION REVIEW PROCESS 


Preliminary assessments completed 3) 


Investigations completed 2 
Applications abandoned 0 
TOTAL 11 


Preliminary Assessments 


Tables 3 and 4 provide further information about the 
work done at the preliminary assessment stage of the 
conviction review process. Table 3 summarizes the 

15 applications that were at the preliminary assessment 
stage during the reporting period. There were four 
applications awaiting preliminary assessment, 

two preliminary assessments under way, and nine 
completed. No preliminary assessments were 
abandoned. An application is considered to be 
“under way” if it commenced during the reporting 
period, or if it commenced beforehand but continued 
during the reporting period. 


Table 4 shows that two of the 11 applications where 
preliminary assessments were completed proceeded 
to the investigation stage. In the other nine cases, 
the new matters submitted by the applicant were 
not sufficient to suggest that there might be a 
reasonable basis to conclude that a miscarriage 

of justice likely occurred. 


TABLE 3: SUMMARY OF 
APPLICATIONS AT THE PRELIMINARY 


ASSESSMENT STAGE 


Applications awaiting preliminary assessment 4 
Preliminary assessments completed S) 
Preliminary assessments abandoned 0 
by the applicant 

Preliminary assessments under way 9 
but not yet completed 

TOTAL 15 


TABLE 4: DISPOSITION OF 
APPLICATIONS FOLLOWING 


PRELIMINARY ASSESSMENT STAGE 


jo ve 


Applications that did not proceed 
to the investigation stage following os 
a preliminary assessment 


Applications that proceeded to 
the investigation stage following 2 
a preliminary assessment 


TOTAL 11 


Investigations 


Table 5 summarizes the work done on applications 

at the investigation stage during the reporting period. 
An investigation is considered to be “complete” when 
an investigation report is forwarded to the Minister for 
review and decision. 


Two investigations were completed during the 
reporting period. One investigation that had been 
carried over from the previous reporting period is 
still under review. 


TABLE 5: SUMMARY OF APPLICATIONS 
AT THE INVESTIGATION STAGE 


Investigations completed 2 


Investigations under way but 
not yet completed 


TOTAL 3 


Decisions 


Table 6 summarizes the decisions made by the 
Minister during the reporting period. The Minister 
made one decision in which the application was 
dismissed. 


TABLE 6: DECISIONS MADE 
BY THE MINISTER 


Applications dismissed 1 
Applications granted 0 
TOTAL 1 


Applications Abandoned or 
Held in Abeyance 


During the reporting period, no applications were 
abandoned at the preliminary assessment stage or 
at the decision stage. No applications were held in 
abeyance at the request of the applicants. 


Applicants and interested parties are encouraged to 
communicate with the CCRG in writing. Initial contact 
may also be made by e-mail. 


Mail 

Minister of Justice 

Criminal Conviction Review Group 
284 Wellington Street 


Ottawa, Ontario 
K1A 0H8 


E-mail 


Initial inquiries: ccrg-grcc@justice.gc.ca 


Telephone 


Information for contact by telephone will be provided 
following the initial contact by mail or e-mail. 


CCRG Web Site 


http://canada.justice.gc.ca/eng/pi/ccr-rc/index.html 
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When an innocent person is found guilty of a criminal 
offence, there has clearly been a miscarriage of justice. 


A miscarriage of justice may be suspected where new 
information surfaces which casts serious doubt on 
whether a convicted person received a fair trial — for 
example, where important information had not been 
disclosed to the defence. 


Since 1892, the Minister of Justice has had the power, 
in one form or another, to review a criminal conviction 
under federal law to determine whether there may 
have been a miscarriage of justice. 


Currently, the conviction review process begins when 
a person submits an application for ministerial review 
(miscarriages of justice), also known as a “conviction 
review application.” 


The application for ministerial review must be 
supported by “new matters of significance” — usually 
important new information or evidence that was not 
previously considered by the courts. If the Minister is 
satisfied that those matters provide a reasonable basis 
to conclude that a miscarriage of justice likely 
occurred, the Minister may grant the convicted person 
a remedy and return the case to the courts — either 
referring the case to a court of appeal to be heard as a 
new appeal, or directing that a new trial be held. 


Introduction 


The Minister's decision that there is a reasonable basis 
to conclude that a miscarriage of justice likely 
occurred in a case does not amount to a declaration 
that the convicted person is innocent. Rather, such a 
decision leads to a case being returned to the judicial 
system, where the relevant legal issues may be 
determined by the courts according to the law. 


Under section 696.5 of the Criminal Code, the Minister 
of Justice is required to submit an annual report to 
Parliament regarding applications for ministerial 
review (miscarriages of justice) within six months of 
the end of the fiscal year. This is the tenth annual 
report, and it covers the period from April 1, 2011, to 
March 31, 2012. Under the Regulations Respecting 
Applications for Ministerial Review — Miscarriages of 
Justice (the Regulations), the report must address the 
following matters: 


m@ the number of applications for ministerial review 
made to the Minister; 


m@ the number of applications that have been 
abandoned or that are incomplete; 


m@ the number of applications that are at the 
preliminary assessment stage; 


@ the number of decisions that the Minister has 
made; and 


@ any other information that the Minister considers 
appropriate. 


History of the Power to Review 
Criminal Convictions 


Historically, in common law, the only power to revisit a 
criminal conviction was found in the “Royal Prerogative 
of Mercy,” a body of extraordinary powers held by the 
Crown that allowed it to pardon offenders, reduce the 
severity of criminal punishments, and correct 
miscarriages of justice. 


Over the years, the Minister’s power underwent 
various legislative changes, culminating in 1968 in the 
creation of the former section 690 of the Criminal 
Code. This section remained in effect for more than 
thirty years. 


The Current Conviction Review Process 


In 2002, following public consultations, section 690 
of the Criminal Code was repealed and replaced by 
sections 696.1 to 696.6. These provisions, together 
with the Regulations, set out the law and procedures 
governing applications for ministerial review 
(miscarriages of justice). 


The new [or “revised”] conviction review process 
improved transparency and addressed deficiencies in 
the previous process by: 


@ including clear guidelines for when a person is 
eligible for a conviction review; 


®@ providing a straightforward application form and 
clear direction on the information and documents 
needed to support it; 


@ describing the various stages in the conviction 
review process; 


@ specifying the criteria the Minister must consider 
in deciding whether a remedy should be granted; 


™@ expanding the category of offences for which a 
conviction review is available to include not only 
indictable offences but also summary-conviction 
offences; 


Addressing Possible 
Miscarriages of Justice 


M™ giving those who investigate applications on 
behalf of the Minister the authority to compel 
the production of documents as well as the 
appearance and testimony of witnesses; and 


M@ requiring the Minister to submit an annual report 
to Parliament. 


Criminal Conviction Review Group 


The Criminal Conviction Review Group (CCRG) is a 
separate unit of the Department of Justice. It has five 
main responsibilities: 


@ liaising with applicants, their lawyers, agents of 
the provincial attorneys general, the police and 
various other interested parties; 


M@ reviewing applications for ministerial review and 
conducting preliminary assessments; 


@ conducting investigations where warranted; 


™@ compiling the findings of investigations into an 
investigation report; and 


@ providing objective and independent legal advice 
to the Minister on the disposition of applications 
for ministerial review. 


Following the legislative changes in 2002, a number of 
structural changes were made to enhance the arm's- 
length relationship between the CCRG and the rest of 
the Department of Justice. 


Rather than formally passing through another branch 
of the Department, advice passes from the CCRG to 
the Minister through the Associate Deputy Minister's 
office. Administration and support services are 
provided to the CCRG by this same office. 


Conviction Reviews by Outside Agents 


In some circumstances, the Minister retains an agent 
from outside the Department of Justice to conduct the 
review of an application. Typically, this is done where 
there is a potential conflict of interest. 


How the Conviction Review Process 
Works 


Applying for a Conviction Review 


The conviction review process requires an applicant 
to submit a formal application form and a number of 
supporting documents. 


The requirements for a completed application, as well 
as a description of the various steps in the application 
process, are set out in detail in the booklet, Applying 
for a Conviction Review. The booklet is available on 
the CCRG’s Website. 


Anyone convicted of an offence under a federal law or 
regulation may submit an application for ministerial 
review. For example, a person who has been convicted 
under the Criminal Code or the Controlled Drugs and 
Substances Actis eligible to apply. Convictions for 
indictable and summary-conviction offences are both 
eligible for review. A person found to be a dangerous 
offender or a long-term offender under the Criminal 
Code may also submit an application for ministerial 
review. 


However, an application will not be accepted until the 
applicant has exhausted all available rights of appeal. 
Judicial review and appeals to higher courts are the 
usual ways to correct legal errors and miscarriages of 
justice. Indeed, the Criminal Code specifically allows 
a court of appeal to overturn a conviction on the 
grounds that there has been a miscarriage of justice. 
Convicted persons are therefore expected to appeal 
their convictions where there are suitable grounds to 
do so. 


A conviction review by the Minister of Justice is not a 
substitute for, or an alternative to, a judicial review or 
an appeal of a conviction. An application for ministerial 
review is not meant to be another level of appeal ora 
mechanism that would allow the Minister of Justice to 
consider the same evidence and arguments presented 
to the courts and substitute his or her own judgment. 


An application for ministerial review must be 
supported by “new matters of significance” — generally 
new information that has surfaced since the trial and 
appeal and therefore has not been presented to the 
courts and has not been considered by the Minister on 
a prior application. Only after a thorough review of the 
new matters of significance will the Minister be in a 
position to determine whether there is a reasonable 
basis to conclude that a miscarriage of justice likely 
occurred. 


Although it is not required, applicants may seek the 
assistance of a lawyer or organizations specializing in 
wrongful conviction issues, such as the Association in 
Defence of the Wrongly Convicted (AIDWYC) or the 
Innocence Project. 


Stages of the Review 


There are four stages in the review process: 
preliminary assessment; investigation; preparation 
of an investigation report; and the decision by the 
Minister. They are described in detail in the 
application booklet and in previous annual reports. 


AS a practical matter, the Minister is not personally 
involved in the preliminary assessment, investigation, 
and preparation of the investigation report stages. 
These stages are usually carried out on his or her 
behalf by the CCRG. The Minister does, however, 
personally decide on all applications for ministerial 
review that proceed to the investigation stage. 


In this final stage, the Minister of Justice personally 
reviews the investigation report and supporting 
materials, the submissions from the applicant and the 
prosecuting agency (usually the provincial attorney 
general), the advice and recommendations of the 
CCRG or agent, and the advice and recommendations 
of the Special Advisor. 


The Minister then decides to dismiss or allow the 
application. In arriving at a decision, the Minister 
must take into account all relevant matters, including: 


@ whether the application is supported by new 
matters of significance that were not considered 
by the courts or by the Minister in a previous 
application for ministerial review; 


@ the relevance and reliability of information that is 
presented in the application; and 


@ the fact that an application for ministerial review 
is not intended to serve as a further appeal and 
any remedy available on such an application is an 
extraordinary remedy. 


In some circumstances, an application may raise a 
question on which the Minister may request the 
assistance of a court of appeal. The court’s opinion on 
the question may help the Minister make his or her 
decision. Hence, the Minister has the legal authority, 
at any time and prior to any decision, to refer a 
question or questions about an application to the 
court of appeal for its opinion. Typically, the court of 
appeal’s opinion would be sought with regard to a 
legal issue central to the application such as the 
admissibility of fresh evidence. 


If the Minister is satisfied that there is a reasonable 
basis to conclude that a miscarriage of justice likely 
occurred, pursuant to subsection 696.3 (3) of the 
Criminal Code the Minister may order a new trial, 

or a hearing in the case of a person found to be a 
dangerous or long-term offender, or refer the matter 
to the court of appeal as if it were an appeal by the 
convicted person or person found to be a dangerous 
or long-term offender. 


Over the years, guidelines and general principles 
concerning the exercise of ministerial discretion have 
been established in various ministerial decisions, 
which are still applicable today. Some have in fact 
been incorporated into the current Criminal Code 
provisions. 


1. The remedy contemplated by section 696.1 
is extraordinary. It is intended to ensure that 
no miscarriage of justice occurs when all 
conventional avenues of appeal have been 
exhausted. 


2. Section 696.1 does not exist to permit the Minister 


to substitute a ministerial opinion for a trial 
verdict or a result on appeal based solely on the 
Minister's view of the same evidence. 


. Similarly, the procedure created by section 696.1 


is not intended to create a further level of appeal. 
Something more will ordinarily be required than 
simply a repetition of the same evidence and 
arguments that were put before the trial and 
appellate courts. Applicants under section 696. 1 
who rely solely on alleged weaknesses in the 
evidence, or on arguments of the law that were 
put before a court and considered, can expect to 
find their applications refused. 


4. Applications under section 696.1 should ordinarily 


be based on new matters of significance that 
either were not considered by the courts or 
occurred or arose after the conventional avenues 
of appeal had been exhausted. 


. Where the applicant is able to identify such 


“new matters,” the Minister will assess them to 
determine their reliability. For example, where 
fresh evidence is proffered, it will be examined to 
see whether it is reasonably capable of belief, 
having regard to all of the circumstances. Such 
“new matters” will also be examined to determine 
whether they are relevant to the issue of guilt. The 
Minister will also have to determine the overall 
effect of the “new matters” when they are taken 
together with the evidence adduced at trial. In this 
regard, one of the important questions will be 
whether there is “new evidence relevant to the 
issue of guilt which is reasonably capable of belief 
and which, taken together with the evidence 
adduced at trial, could reasonably have affected 
the verdict.” 


. Finally, an applicant under section 696.1, in order 


to succeed, need not convince the Minister of 
innocence or prove conclusively that a miscarriage 
of justice has actually occurred. Rather, the 
applicant will be expected to demonstrate, based 
on the above analysis, that there is a reasonable 
basis to conclude that a miscarriage of justice 
likely occurred. 


nas See 


Se 


The Special Advisor to the Minister 


The Special Advisor’s position is an independent one. 
He/she is neither a member of the Public Service of 
Canada nor an employee of the Department of Justice. 
The Special Advisor is appointed by Order-in-Council 
from outside the Department and the Public Service. 


While the Special Advisor’s main role is to make 
recommendations to the Minister once an 
investigation is complete, it is equally important that 
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he/she provide independent advice at other stages of 
the review process where applications may be screened 
out. The Special Advisor's involvement ensures that 
the review of all applications is complete, fair, and 
transparent. 


Mr. Bernard Grenier, a retired judge of the Court of 
Quebec with more than two decades of distinguished 
experience on the bench, has served as the Special 
Advisor to the Minister on applications for ministerial 
review since 2003. 


During this reporting period, the Minister dismissed 
one application after the investigation stage. 


Remedies Granted / Applications 
Dismissed by the Minister 


Reporting Period 


The period covered by this annual report is from April 
1, 2011, to March 31, 2012. 


Inquiries 


This category includes people who contact the CCRG 
for general information about the conviction review 
process or to request a copy of the booklet Applying 
for a Conviction Review or other information. 


During the reporting period, the CCRG received 20 
such inquiries. 


Applications Made to the Minister 


Table 1 indicates the number of applications that the 
Minister actually received during this reporting 
period. An application is considered to be 
“completed” when a person has submitted the forms, 
information and supporting documents required by 
the regulations. The Minister received 16 applications 
during this reporting period. 


An application is considered to be “partially 
completed” where a person has submitted some but 
not all of the forms, information and supporting 


documents required by the regulations. For example, a 


person may have submitted the required application 
form but not the supporting documents required. 


Although it is the applicant’s responsibility to provide 
the required documentation, CCRG staff frequently 
assist applicants. It is not unusual for an application to 


remain in the “partially completed” category for a time 


while the applicant gathers and submits the necessary 
documents and information. 


Statistical Information 


Of the 16 applications made to the Minister during 
the reporting period, one fell into the “partially 
completed” category. 


An application is “screened out” if the person is not 
eligible to make an application for ministerial review. 
This category covers a variety of circumstances — for 
example, if it relates to a provincial offence, involves a 
civil matter, or deals with the same subject matter as a 
previously denied application and does not raise any 
new matters of significance. Four applications were 
screened out during this reporting period. 


TABLE 1: APPLICATIONS MADE 
TO THE MINISTER 


Applications completed 1] 
Applications partially completed 1 
Applications screened out 4 
TOTAL 16 


Progress of Applications through the 
Conviction Review Process 


Table 2 summarizes the work completed in the first 
three stages of the conviction review process. Eleven 
preliminary assessments were completed during the 
period covered by this report. One investigation was 
completed during the reporting period, and none 
were abandoned by applicants. 


The time required to conduct a preliminary 
assessment typically ranges from a few weeks to 
several months. An investigation usually takes a 
number of months to complete, although the time 
required varies with the complexity of the case. 


TABLE 2: PROGRESS OF APPLICATIONS 
THROUGH THE CONVICTION REVIEW 


PROCESS 


Preliminary assessments completed 11 
Investigations completed 1 
Applications abandoned 0 
TOTAL b2 


Preliminary Assessments 


Tables 3 and 4 provide further information about the 
work done at the preliminary assessment stage of the 
conviction review process. Table 3 summarizes the 17 
applications that were at the preliminary assessment 
stage during the reporting period. There were two 
applications awaiting preliminary assessment, four 
preliminary assessments were under way, and eleven 
were completed. No preliminary assessments were 
abandoned. A preliminary assessment is considered to 
be “under way” if it commenced during the reporting 
period, or if it commenced beforehand but continued 
during the reporting period. 


Table 4 shows that one of the eleven applications 
where preliminary assessments were completed 
proceeded to the investigation stage. In the other ten 
cases, the new matters submitted by the applicant 
were not sufficient to suggest that there might be a 
reasonable basis to conclude that a miscarriage of 


justice likely occurred. 


TABLE 3: SUMMARY OF APPLICATIONS 
AT THE PRELIMINARY ASSESSMENT 


STAGE 


Applications awaiting preliminary assessment 2 
Preliminary assessments completed 11 
Preliminary assessments abandoned 0 
by the applicant 

Preliminary assessments under way 4 
but not yet completed 

TOTAL he 


TABLE 4: DISPOSITION OF 
APPLICATIONS FOLLOWING 


PRELIMINARY ASSESSMENT STAGE 


Applications that did not proceed to the 
investigation stage following a preliminary 10 
assessment 


Applications that proceeded to the 


investigation stage following a preliminary l 
assessment 
TOTAL 11 


Investigations 


Table 5 summarizes the work done on applications at 
the investigation stage during the reporting period. An 
investigation is considered to be “complete” when an 
investigation report is forwarded to the Minister for 
review and decision. 


One investigation was completed during the 
reporting period. One investigation that had been 
carried over from the previous reporting period is still 
under review. 


TABLE 5: SUMMARY OF APPLICATIONS 
AT THE INVESTIGATION STAGE 


SENG 


Investigations completed 1 


Investigations under way but 
not yet completed 


TOTAL 2 


Decisions 


Table 6 summarizes the decisions made by the 
Minister during the reporting period. The Minister 
made one decision during this period, to dismiss 
an application. 


TABLE 6: DECISIONS MADE BY THE 
MINISTER 


Applications dismissed 1 


Applications granted 0 


TOTAL 1 


Applications Abandoned or 
Held in Abeyance 


During the reporting period, no applications were 
abandoned at the preliminary assessment stage or at 
the decision stage. No applications were held in 
abeyance at the request of the applicants and none 
were held in abeyance by the CCRG pending a review 
by provincial authorities. 


“ 


we Hee ees 
< SNS “ 


Applicants and interested parties are encouraged to 
communicate with the CCRG in writing. Initial contact 
may also be made by e-mail. 


Mail 


Minister of Justice 

Criminal Conviction Review Group 
284 Wellington Street 

Ottawa, Ontario 

K1A 0H8 


E-mail 


Initial inquiries: ccrg-grcc@justice.gc.ca 


Telephone 


Information for contact by telephone will be provided 
following the initial contact by mail or e-mail. 


CCRG Website 


http://canada.justice.gc.ca/eng/pi/ccr-rc/index.html 
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